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COMMENT

Private Hospital Application Review
Process:The Right to Counsel and the

Scope of Judicial Review

I. INTRODUCTION

Hospital law is one of the fastest growing areas in our legal system
today. The growth in hospital law is attributable to the competitive
business environment hospital boards have been forced to contend
with as a result of ever-increasing medical costs. This competition
has forced hospitals, among other things, to emphasize the quality
of their medical staffs in an effort to attract patients. Therefore, it
is not surprising that a corollary to the hospitals' efforts to attract
top quality medical staffs is the disputes which have arisen between
hospitals and potential or existing staff members.

While a physician may be licensed to practice medicine in Illinois,
he does not have an absolute right to staff membership or practice
privileges in a private hospital.' When a physician desiring staff
membership or seeking reappointment applies for such a position with
the individual hospital, the hospital will process his application through
its procedures for appointment and reappointment,2 usually set out
in the hospital's bylaws.3 It is during this evaluation and appoint-
ment process that legal problems and questions arise.

1. Settler v. Hopedale Found., 80 Ill. App. 3d 1075, 1076, 400 N.E.2d 577,
578-79 (1980); Fahey v. Holy Family Hosp., 32 Ill. App. 3d 537, 545, 336 N.E.2d
309, 315 (1975).

2. The ability of hospitals to adopt their own procedures for appointment
and reappointment was recognized in Fahey, where the court stated "lilt is generally
said that all classes of hospitals have at least one power in common. All of them
can prescribe reasonable rules for the conduct of their affairs; and all may adopt
rules that standardize the administration of their particular institution." Fahey, 32
Ill. App. 3d at 544, 336 N.E.2d at 314.

3. For instance, see BYLAWS & RULES AND REGULATIONS OF THE MEDICAL STAFF

OF ST. ANTHONY HosPrrAL MEDICAL CENTER (Rockford, Ill.), April 9, 1984 [hereinafter
cited as ST. ANTHONY BYLAWS]. The procedures for appointment and reappointment
are set out in articles VI and IX of the bylaws. The basic application process is
highlighted by the provision outlined in Appendix A.

A standard hospital appointment and reappointment procedure was recently
summarized in Knapp v. Palos Community Hosp., 125 I11. App. 3d 244, 465 N.E.2d
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Hospitals have been generally classified by courts as either public,'
private,' or quasi public.' Although Illinois law requires all three types
to be licensed,7 the distinction defines the starting point from which
courts will examine issues arising from the implementation of certain
hospital policies and procedures. As a general rule, public hospitals
are instrumentalities of the state and are subject to the control of
governmental agencies, while private hospitals manage their own
affairs8 as private corporations. The legal implications of these dif-
ferences are that "the arbitrary action of a governing board of a public
hospital is subject to injunctive process while the arbitrary action of
the governing body of a purely private hospital is not."' However,

554 (1984). In Knapp, the court noted that the bylaws of the Palos Community
Hospital (a private hospital located in Palos Heights, Illinois) required an initial review
of all relevant information concerning the physician by the privilege evaluation com-
mittee of each department. The chairman was then required to submit the privilege
evaluation committee recommendations to the medical executive committee. The
medical executive committee was then required to review those recommendations and
forward its findings, if favorable, to the hospital board of directors. If the findings
of the medical executive committee were adverse, to the physician, the physician was
entitled to notice and a hearing before the hearing committee. If the hearing com-
mittee's decision was adverse to the physician, he could request an appellate review.
After the appellate review, the hospital board of directors was then required to take
final action on the matter and send notice thereof to the physician. Id. at 249-50,
465 N.E.2d at 558-59.

4. '[A] public hospital is an instrumentality of the state, founded and owned
in the public interest, supported by public funds, and governed by those deriving
their authority from the state."' Silver v. Castle Memorial Hosp., 53 Hawaii 475,
497 P.2d 564, 569, cert. denied, 409 U.S. 1048 (1972) (quoting Woodard v. Porter
Hosp., Inc., 125 Vt. 419, 422, 217 A.2d 37, 39 (1966)). See also Shulman v.
Washington Hosp. Center, 222 F. Supp. 59, 61 (D.D.C. 1963).

5. "'A private hospital is founded and maintained by private persons or a
corporation, a state or municipality having no voice in the management or control
of its property or the formation of rules for its government."' Silver, 497 P.2d at
569 (quoting Woodard v. Porter Hosp., Inc., 125 Vt. 419, 422, 217 A.2d 37, 39
(1966)). See also Shulman, 222 F. Supp. at 61.

6. A quasi public hospital is an otherwise private hospital that "was con-
structed with public funds, is presently receiving public benefits or has been suffi-
ciently incorporated into a governmental plan for providing hospital facilities to the
public." Silver, 53 Hawaii at -, 497 P.2d at 569.

Under Illinois law, however, "the mere receipt of Federal and State funds,
the enjoyment of tax exemptions, and the presence of State licensing requirements
do not transform private hospitals' staff appointment decisions into State action . .. ."
Jain v. Northwest Community Hosp., 67 Ill. App. 3d 420, 423, 385 N.E.2d 108,
111 (1978).

7. See ILL. REV. STAT. ch. 111 1/2 §§ 142-157 (1983).
8. Silver, 53 Hawaii at __ , 497 P.2d at 569.
9. Rutledge v. St. Vincent Memorial Hosp., 67 II. App. 2d 156, 162-63, 214

N.E.2d 131, 135 (1966) (dissenting opinion).
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where a private organization is tinged with a public interest and
regulated by the state in its day to day activities, its actions will be
considered state action for purposes of the fourteenth amendment,'"
and that organization will be subject to minimal due process
requirements." In contrast to public hospitals, which are subject to
the full scope of due process,' 2 private hospitals in Illinois are sub-
ject only to the minimal requisites of due process."

Subsumed within the due process query is what scope of judicial
review is to be afforded where a private hospital does not follow its
bylaws in rejecting a physician's staff application. The problems aris-
ing on this issue result from the Illinois courts' lack of clarity in ad-
dressing the exact scope of review required by the minimal due pro-
cess requirements imposed on private hospitals. Illinois courts have
followed the majority of jurisdictions"' in holding that the minimal
due process requirements applicable to private hospitals do not open
their staff appointment decisions to judicial scrutiny.' 5 However, an
exception to this rule has been carved out where the hospital does
not follow its bylaws in denying the physician's application. In that
instance, the private hospital will be subject to "limited judicial
review,"' 6 which has yet to be defined with precision by any Illinois
court.

A second issue confronting Illinois courts is whether a physician
has a right to legal representation during the preliminary, informal
stages of the private hospital evaluation and appointment process.

10. Holmes v. Silver Cross Hosp., 340 F. Supp. 125, 132-33 (N.D. I11. 1972).
11. Cantwell v. Connecticut, 310 U.S. 296, 303 (1940).
12. See Shulman, 222 F. Supp. at 61-62; Silver, 53 Hawaii at __, 497 P.2d

at 569-70.
13. Ladenheim v. Union County Hosp. Dist., 76 I11. App. 3d 90, 95, 394 N.E.2d

770, 774 (1979); Jain v. Northwest Community Hosp., 67 I11. App. 3d 420, 423,
385 N.E.2d 108, 111 (1978).

14. See Shulman, 222 F. Supp. at 59. The court stated that the overwhelming
authority, almost to the point of unanimity, is to the effect that a private hospital
has the power to appoint and remove members of its medical staff at will, and that
such action is not subject to judicial review. The court added that the only exception
to this rule is where there is a failure to conform to the procedural requirements
set forth in the hospital's bylaws. See infra note 45.

15. It is well established in Illinois that a private hospital's refusal to appoint
a physician to its medical staff is not subject to judicial review. See, e.g., Maimon
v. Sisters of The Third Order, 120 I11. App. 3d 1090, 1093, 458 N.E.2d 1317, 1319
(1983); Settler, 80 111. App. 3d at 1076, 400 N.E.2d at 578-79; Fahey v. Holy Family
Hosp., 32 I11. App. 3d 537, 545, 336 N.E.2d 309, 315 (1975); Mauer v. Highland
Park Hosp. Found., 90 I1l. App. 2d 409, 411, 232 N.E.2d 776, 778 (1967).

16. Jain, 67 I11. App. 3d at 425, 385 N.E.2d at 112. See also Knapp v. Palos
Community Hosp., 125 Ill. App. 3d 244, 256, 465 N.E.2d 554, 563 (1984); Maimon,
120 I11. App. 3d at 1094, 458 N.E.2d at 1319.
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The problems with respect to this issue also result from differing
opinions as to the minimal requirements of procedural due process
in a private hospital's application review process. One view is that
any person who is before a tribunal must be afforded the full scope
of due process.' 7 Under this view, a physician would have a right
to be represented by counsel at each stage of the review process. 8

The opposing view is that a physician need not be afforded the full
compliment of rights at an informal hearing, and therefore would
not be denied minimal due process rights if the hospital did not per-
mit legal representation. 9

This comment will address two issues concerning the private
hospital staff appointment and reappointment process. First, to what
extent can the judiciary review an initial staff appointment or reap-
pointment decision of a private hospital. The implications of an
expansive judicial review role by Illinois courts will also be examin-
ed. Second, the impact of permitting physicians legal representation
at all levels of the staff application review process will be considered.
Since Illinois Attorney General Neil Hartigan has authored an opinion
concerning this latter issue,20 the opinion will be analyzed and discuss-
ed. With respect to both issues, this comment will address issues rais-
ed by the actions of private hospitals only and not public or quasi
public Illinois hospitals.

II. SCOPE OF JUDICIAL REVIEW

One unsettled aspect of the hospital application review process
is the extent of judicial review that is to be afforded to a physician
where a private hospital does not follow its bylaws in rejecting his
application. The scope of judicial review in this area is generally deter-
mined by the legal status of the hospital.

17. Procedural due process is afforded only when it is needed to protect those
rights contained in the fourteenth amendment's protection of liberty and property.
Board of Regents v. Roth, 408 U.S. 564, 569 (1972). Although courts have held
that a physician has a property interest in his staff privileges, the burden of establishing
an infringement of such property interest has generally been placed upon the physi-
cian. In addition, the physician must also show that he reasonably would have been
expected to continue as a member of the hospital staff for an indefinite period of
time, absent sufficient cause for denial. Suckle v. Madison Gen. Hosp., 499 F.2d
1364, 1366 (7th Cir. 1974). The denial of staff privileges alone is insufficient to im-
plicate due process. The complaining physician must show a greater property in-
terest. Cf. Roth, 408 U.S. at 569.

18. See infra notes 44 & 88.
19. See infra note 45.
20. Public Health: Due Process Rights of Podiatrists who Apply For Hosptial

Medical Staff Membership, Op. Att'y Gen. No. 84-004 (April 4, 1984) [hereinafter
cited as Public Health].



PRIVATE HOSPITAL REVIEW

In order for the actions of an individual or private entity to be
subject to the due process requirements of the United States Con-
stitution, that individual or entity must have been acting under "col-
or of state law," in accordance with the interpretation of that phrase
under the Civil Rights Act.2 The mere receipt of federal and state
funding or the enjoyment of certain tax benefits will not transform
the staff appointment decisions of a private hospital into state action
for purposes of invoking the fourteenth amendment.22 However, courts
have concluded that when a private organization is licensed by the
state, subject to exhaustive regulation in its daily operations and tinged
with a public stature or purpose, the actions of that private organiza-
tion will constitute state action for the purpose of invoking the four-
teenth amendment.23 Therefore, private hospitals are charged with ex-
ercising their discretionary powers reasonably and for the public good
in accordance with the minimal requisites of due process.2"

Where the entity involved in the dispute is a private hospital,
Illinois courts have held that limited judicial review does not violate
the requisites of minimal due process. Therefore, a private hospital
has the right to refuse to appoint a physician to its medical staff
and this refusal generally is not subject to judicial review.2" "The
only qualification to the rule of nonreview that has developed in Il-
linois is that where a physician's existing staff privileges are revoked
or reduced, a private hospital must follow its own bylaws in doing
so or be subject to limited judicial review."'2 6 Although several Il-
linois courts have reiterated this exception to the rule of nonreview,
no court has directly addressed the scope of limited judicial review.2"

21. Cantwell v. Connecticut, 310 U.S. 296 (1940); Holmes v. Silver Cross Hosp.,
340 F. Supp. 125, 132 (N.D. I11. 1972).

22. Holmes, 340 F. Supp. at 132; Jain v. Northwest Community Hosp., 67
I11. App. 3d 420, 423, 385 N.E.2d 108, 111 (1978).

23. Holmes, 340 F. Supp. at 132; Van Daele v. Vinci, 51 Ill. 2d 389, 394,
282 N.E.2d 728, 732 (1972); Jain, 67 I11. App. 3d at 423, 385 N.E.2d at 111.

24. Ladenheim v. Union County Hosp. Dist., 76 I11. App. 3d 90, 95, 394 N.E.2d
770, 774 (1979); Jain, 67 111. App. 3d at 423, 385 N.E.2d at 111.

Due process, however, involves different standards of fairness for different types
of proceedings. The types of rights required by the Constitution differ in each pro-
ceeding, depending upon a complexity of factors. "The nature of the alleged right
involved, the nature of the proceeding, and the possible burden on that proceeding,
are all considerations which must be taken into account." Hannah v. Larche, 363
U.S. 420, 442 (1960).

25. Mauer v. Highland Park Hosp. Found., 90 I11. App. 2d 409, 412, 232
N.E.2d 776, 778 (1967). See supra note 15.

26. Jain, 67 I1l. App. 3d at 425, 385 N.E.2d at 112 (emphasis added). See
also Knapp v. Palos Community Hosp., 125 I11. App. 3d 244, 256, 465 N.E.2d 554,
563 (1984); Maimon, 120 Ill. App. 3d at 1094, 458 N.E.2d at 1319.

27. See, e.g., Maimon v. Sisters of the Third Order, 120 Ill. App. 3d 1090,

[1985:2411
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1. Facts

The Attorney General's opinion was issued pursuant to the request
of Fred H. Uhlig, acting director of the Illinois Department of Public
Health.'09 The purpose of the request, and the basis for this opinion,
was to determine what procedures must be afforded by a licensed
hospital to a podiatrist"' seeking admission to its medical staff in
order to satisfy the due process guarantee incorporated in Rule 3-1.1
of the Illinois Hospital Licensing Requirements."' The area of uncer-
tainty necessitating this opinion was created by Rule 3-1.1,112 which
mandates that any applicant for staff membership must be afforded
procedural due process and a fair hearing on his application."' The
question was what procedures are required by the term ''due process"
in Rule 3-1.1.

The findings of this opinion were applicable not only to
podiatrists, but to physicians generally. Although the opinion requested
the procedures for a podiatrist, Rule 3.1-1 applies to all applicants
for medical staff membership,' 4 including physicians. In addition,
this opinion covered private as well as public hospitals, as the Hospital
Licensing Act and Hospital Licensing Requirements apply to both
public and private hospitals." I5

109. Actually, Mr. Uhlig's predecessor had requested the opinion, but it was
given to Mr. Uhlig.

110. "Podiatrist" is defined in ILL. REV. STAT. ch. 111, § 4908 (1983), as a
"physician licensed to practice podiatric medicine, which involves the diagnosis and
medical, physical or surgical treatment of the ailments of the human foot, with the
exception that administration of general anesthetics or amputation of the foot shall
not be included."

Ill. Public Health, supra note 20, at 1.
112. The pertinent part of rule 3-1.1 reads:
The medical staff shall be organized in accordance with written bylaws, rules
and regulations, approved by the Governing Board. The bylaws, rules and
regulations shall specifically provide but not be limited to the following
provisions:
(a) for written procedures for accepting and processing applications for
medical staff membership which shall include verification of current license
in Illinois and biennial review of renewed license.
(b) for eligibility for staff membership, whether the practitioners are or are
not currently members of the medical staff;
(c) for a policy that specifies a procedure for processing applications for
staff privileges and guarantees due process and fair hearing for each such
applicant: Id. at 3 (emphasis original).
113. Id.
114. See supra note 112.
115. ILL. REV. STAT. ch. 111 1/2 § 144 (1983).

[1985:2411
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2. Analysis
Despite the weight of Illinois case law imposing limits on the

scope of due process in an administrative setting plus case law from
other jurisdictions following the same rule '6 as Illinois, the Illinois
Attorney General's Opinion of April 4, 1984117 paralleled the holding
in Garrow that physicians have the right to counsel in informal private
hospital application review hearings. The Attorney General's Opinion
is of significant concern due to the possible weight and deference it
may carry. Although an Attorney General's Opinion is not binding
upon the courts, it often carries considerable weight and
persuasiveness" 8 and is generally followed by the officers who receive
the opinion." 9 In many instances, the opinion will be followed by
officials even though it requires disregarding specific statutory
provisions. 120

The Attorney General Opinion indicated that a licensed hospital
must afford each applicant for medical staff membership the oppor-
tunity to be represented by counsel at each level of the application
review process.' 2 ' This conclusion was supported through statutory
interpretation. First, Attorney General Hartigan set out the language
of Rule 3-1.1 of the Illinois Hospital Licensing Requirements,' 22 which
states that a medical staff shall provide for a "policy that specifies
a procedure for processing applications for staff privileges and
guarantees due process and a fair hearing for each such applicant."' 2 3
Noting that the rule specifically provides for due process, the Attorney
General then employed a rule of construction and stated that where
a statute uses a phrase having an established legal connotation, it is

116. See supra note 45.
117. Public Health, supra note 20.
118. Scott, The Role of Attorney General's Opinions in Illinois, 67 Nw. U.L.

REv. 643, 649 (1973).
119. Id. at 653.
120. Id. at 649-50.
121. The full sentence states:
For reasons hereinafter stated, it is my opinion that, pursuant to Rule 3-1.1
of the Illinois Hospital Licensing Requirements, the pertinent rules, regula-
tions and bylaws of a licensed hospital must afford each applicant for medical
staff membership, including podiatrists: reasonable notice; the opportunity
to appear and be heard, in person and by counsel, at each level of the
application review process; the opportunity to present evidence and examine
evidence tendered against him; and the opportunity to present, confront
and cross-examine witnesses.

Public Health, supra note 20, at 2.
122. See supra note 112.
123. Public Health, supra note 20, at 3.
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assumed that such phrase is intended to have that connotation., 24 The
Attorney General then added that the legal significance of the phrase
due process is that it requires a fundamental fairness, such fairness
being assured by providing notice of and an opportunity to be heard
at a hearing. '25 Hartigan cited Ladenheim v. Union County Hospital
District'26 and Poe v. Charlotte Memorial Hospital'27 as case law which
has delineated the elements of procedural due process in a hospital
application process. From these rules and cases, the Attorney General
concluded that rule 3-1.128 requires that the bylaws of a licensed
hospital afford every applicant the right to counsel. 29

The reasoning of this Attorney General's opinion is questionable,
however, in light of the previously discussed Illinois case law. Although
the Attorney General tried to infer that the phrase "due process"
guaranteed the full scope of rights afforded in a formal trial
proceeding, 30 the cases previously discussed apparently take the
opposite view. As the court in Parsons College '"' pointed out, the
restrictions on the scope of the federal constitution and the Bill of
Rights permit relaxed procedural due process in informal hearings.' 32

The Attorney General's reliance on Ladenheim and Poe as support
for his conclusion that the right to representation by counsel is a re-
quired element of due process appears misplaced. In Ladenheim, the
court merely acknowledged that the physician was represented by

124. Id. at 4 (citing People ex reL Mayfield v. City of Springfield, 16 I11. 2d
609, 615 (1959) and Hetzer v. State Police Merit Bd., 49 Ill. App. 3d 1045, 1047
(1977)).-

125. Public Health, supra note 20, at 5 (citing Lassiter v. Department of Social
Servs., 452 U.S. 18, 24 (1981); Mullane v. Central Hanover Trust, 339 U.S. 306,
314-15 (1950); Barnett v. County of Cook, 388 I11. 251, 255 (1944); Griffin v. County
of Cook, 369 I11. 380, 386 (1938)).

126. 76 I11. App. 3d 90, 394 N.E.2d 770 (1979).
127. 374 F. Supp. 1302 (W.D.N.C. 1974).
128. See supra note 112.
129. Public Health, supra note 20, at 8-9.
130. See supra note 125 and accompanying text.
131. See supra note 83 and accompanying text.
132. See supra note 86. Accord Gilbert v. Johnson, 419 F. Supp. 859, 877-78

(N.D. Ga. 1976). Therein the court held that a hospital review board was not re-
quired to afford a physician the full compliment of rights that he would be entitled
to in a trial-type adversary hearing. The court reasoned that the standards of pro-
cedural due process are determined by the circumstances, and that informal hearings
(such as a hospital review hearing) demand only minimal due process. See also Anton
v. San Antonio Community Hosp., 19 Cal. 3d 802, 827, 567 P.2d 1162, 1177, 140
Cal. Rptr. 442, 457 (1977), where the court held that leaving the question of legal
representation up to the discretion of the judicial review committee was not offen-
sive to the standard of minimal due process.

[1985:2411
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counsel during the hearing; the court never stated that representation
by counsel was a specific requirement of due process in informal hear-
ings. In fact, the Ladenheim court held that in informal proceedings,
such as the hospital application process, it was unnecessary to extend
all the procedural safeguards of due process of law that are required
in more formal settings.' 33 The Poe case is even less supportive. Poe
did not even mention the right to counsel in stating that a necessary
element of due process is the opportunity to defend at a time when
it can be effective.' 34

Despite the Attorney General's opinion, it would appear that
Illinois courts view the hospital application review process as an in-
formal hearing that is not subject to the full scope of procedural
safeguards. In light of the burdens that would be imposed upon
hospitals if they were required to conform to the stricter requirements
of a more formal hearing, such as providing the right to counsel,
these decisions seem to be sound.

IV. IMPLICATIONS

If Illinois courts were to adopt the minority view'35 and permit
the staffing decisions of hospital review boards to be subject to judicial
review, the resulting burden on the hospitals in selecting their medical
staffs could subsequently affect the quality of medical care provided.
As of yet, no Illinois court has defined the authority extended to
a court by the phrase "limited judicial review." However, an analysis
of Illinois and foreign jurisdiction decisions indicates that the scope
of review in cases where a hospital violates its own bylaws in expell-
ing a physician is limited to a determination of whether the physician
was afforded his rudimentary rights.' 36

The above view is consistent with an interpretation of hospital
bylaws as being primarily a contract between an association and
members of its staff.'" Pursuant to this contract perspective, a hospital
or association is allowed to expel members for infringements of rules
and regulations and courts should not interfere so long as the bylaws
are reasonable and not against public policy.

Moreover, it is nearly impossible to articulate precise standards

133. See supra note 24 and accompanying text.
134. Public Health, supra note 20 (quoting Poe v. Charlotte Memorial Hosp.,

Inc., 374 F. Supp. 1302, 1310-11 (W.D.N.C. 1974)).
135. See supra note 44 and accompanying text.
136. See supra notes 28-41 and accompanying text.
137. See supra note 33. See also supra notes 58-64 and accompanying text.



PRIVATE HOSPITAL REVIEW

in the area of personal fitness.' 38 Implicitly, this places a tremendous
burden upon hospital administrators when they attempt to assemble
a medical staff that is both competent and able to work well together.
Recognizing this difficulty, considerable deference should be afforded
the decisions of a hospital board in selecting its medical staff. There
are several other reasons for restricting the scope of judicial review
in this area. First, it is the hospital board and not the court which
has the responsibility of providing a competent medical staff. The
decisionmaking process has a direct impact upon the quality of care
a hospital can deliver. A hospital board should be given broad discre-
tion in selecting its medical staff to assure the competence and moral
commitment of members thereof. Furthermore, the evaluation of pro-
fessional proficiency in this area is best left to medical physicians who
serve as both experts and peers.139

As a final consideration, it is important to note that the staffing
decisions of hospital boards are based on criteria unfamiliar to courts.
The fact that a physician is licensed does not necessarily qualify him
to practice at a certain hospital. Other factors must be considered
such as competency and ability to work and cooperate with other
staff members.'" These factors relate to ultimate consequences of the
staffing decisions each hospital board must make, for once a physi-
cian is appointed to its medical staff, the hospital becomes legally
liable for the actions of the physician and extends a moral imprimatur
to the physician in the eyes of the public. 4 ' For these reasons courts
should be very reluctant to interfere in the decisions of a hospital
board, and should only do so when those decisions deeply deprive
a physician of his fundamental rights.

In addition to the potentially harmful implications of subjecting
the application decisions of hospitals to judicial review, a similar result
could occur if physicians were allowed to be represented by counsel
at all levels of the application review process. If Illinois courts were
to follow the opinion of the Attorney General,' 42 the subsequent burden
that would be place upon hospitals to comply with such requirements
could have a negative impact on the quality of medical care provided.
As a private association administering its internal procedures, a hospital
has the right to prescribe its own rules." ' There are at least two reasons

138. See supra note 40.
139. See supra notes 66-69 and accompanying text.
140. See supra note 73.
141. Id.
142. See supra note 117.
143. It has been stated that "[a] governing board to which is committed the

[1985:2411
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why a hospital would include a provision in those rules that denies
physicians the right to be represented by legal counsel. First, the need
to insure that the hospital's peer review process will not be under-
mined and second, the need to keep the application review process,
which consists almost entirely of persons with medical backgrounds,
free from the legal technicalities of a formal hearing.'"

The peer review process is an essential element in the hospital's
efforts to maintain high standards of professional care. The overall
responsibility for the quality of medical care in hospitals rests with
the medical staff. The medical staff must perform supervisory func-
tions such as regular review, monitoring, and evaluation of medical
staff practice and functions in order to fulfill that responsibility. In
addition, physicians are often required to investigate the credentials
of applicants for staff privileges, thus becoming part of the applica-
tion review process.'" 5 There are conflicting interests involved in this
peer review process, however, which militate against the presence of
legal counsel. As stated in Jenkins v. Wu:'4 6

Doctors are motivated to engage in strict peer review by the desire
to maintain the patient's well-being and to establish a highly respected
name for both the hospital and the practitioner within the public
and professional communities. However, doctors seem to be reluc-
tant to engage in strict peer review due to a number of apprehen-
sions: loss of referrals, respect, and friends, possible retaliations,
vulnerability to torts, and fear of malpractice actions in which the
records of the peer review proceedings might be used.'" 7

As the supreme court indicated, there is a delicate balance which must
be upheld in order for the hospitals to maintain this vital process.
Legislative recognition of the sensitivity inherent in this situation is
evidenced by the Medical Studies Act.'"8 This act was passed to assure
physicians confidentiality when it was feared that absent such
assurances, physicians would be reluctant to sit on peer review com-
mittees and engage in frank evaluations of their colleagues.'" Similarly,

management and control of a private hospital has the power to adopt any regulation
that is reasonable and consistent with its general purposes." Fahey v. Holy Family
Hosp., 32 Ill. App. 3d 537, 544, 336 N.E.2d 309, 314 (1975).

144. See supra note 69 and accompanying text.
145. Joint Commission on Accreditation of Hospitals, Accreditation Manual for

Hospitals, 106 (1982).
146. 102 I11. 2d 468, 468 N.E.2d 1162 (1984).
147. Jenkins v. Wu, 102 111. 2d at 480, 468 N.E.2d at 1168 (quoting Note, Medical

Peer Review Protection in the Health Care Industry, 52 TEMP. L.Q. 552, 558 (1979)).
148. See ILL. REV. STAT. ch. 110, § 8-2101 (1983).
149. Jenkins, 102 Ill. 2d at 480, 468 N.E.2d at 1168.
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the presence of an attorney at any of the application review steps
could have the same chilling effect. Physicians would presumably be
hesitant to constructively criticize their colleagues for fear of a tort
action against themselves, or a malpractice suit against the petition-
ing physician. 5 ' Since the overall quality of medical care rests with
the medical staff and its participation in the peer review process,"'
any actions which might undermine that process would most certainly
have an adverse effect on the quality of medical care provided by
hospitals.

A second problem in granting the right to counsel at all levels
of the review process involves the desire to keep legal technicalities
out of the application review process. As the court in Greene v. Board
of Trade'52 pointed out, the board of directors in these situations are
composed of persons not conversant with forms of procedure and
technicalities of law." 3 They are organized into committees designed
to review medical staff applicants in accord with the hospital's bylaws,
not to interpret and apply technical rules of law. Therefore, the
presence of legal counsel, rather than advancing the interest of the
accused, could impede the procedure by introducing technicalities of
law unfamiliar to the committee members.' 5

V. CONCLUSION

Due to the technical criteria involved in making hospital medical
staff application decisions, courts should limit their review of these
decisions. Hospital boards must inquire beyond whether the physi-
cian is licensed to practice medicine. These boards also must examine
competency, moral commitment, ability to work with other staff
members, and other factors in determing whether to admit the physi-
cian to their staff. Much of the reason that hospitals are so concerned
with the selection of their staff is due to the legal liability they en-
counter when admitting a physician to the medical staff, as well as
the message of confidence in that physician that is sent out to the
public. As a result of these factors and decisions, it appears that the
rule, as established by Illinois case law with regard to this issue, is
that where a hospital violates its bylaws in expelling or rejecting a
physician from membership on its medical staff, the courts will be

150. Id.
151. See supra note'145 and accompanying text.
152. 174 Il1. 585, 51 N.E. 599 (1898).
153. Greene, 74 111. at 593, 51 N.E. at 601.
154. Id.
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limited in review to a determination of whether the physician was
afforded his fundamental rights in the application review process.

Because private hospital review board hearings are also informal
in nature, it is not offensive to the standards of minimal due process
to leave the question of legal representation up to the discretion of
the hospital board. Courts are apparently aware of the importance
of keeping these hearings free from legal technicalities, as the purpose
of the hearings is to resolve professional matters internally. The lack
of legal involvement is also important to hospital boards in main-
taining a peer review process which is essential to maintenance of
high standards of professional care. The combination of these needs
and the case law of Illinois indicate that physicians do not have the
right to be represented by counsel at each level of the application
review process.

PATRICK H. AGNEW
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Appendix

6.2.1 Application Form. Each application for appointment to STAFF
STATUS shall be in writing, submitted on the prescribed form and signed by the
applicant.

6.4.2 Verification of Information. The applicant shall deliver a completed
application to the CHIEF EXECUTIVE OFFICER, who shall ... transmit the ap-
plication and all related materials to the chairman of each department in which the
applicant seeks PRIVILEGES and to the credentials committee.

6.4.3 Department Action. Upon receipt, the chairman of each such depart-
ment shall review the application ... and transmit to the credentials committee a
written report and recommendation as to STAFF STATUS ....

6.4.4 Credentials Committee Action. The credentials committee shall review
the application, the related documentation compiled, each department chairman's
report and recommendations, and ... shall then transmit to the MEDICAL STAFF
a written report and recommendations as to STAFF STATUS ....

6.4.5 Medical Staff Action. At its next regular meeting ... the MEDICAL
STAFF shall consider the report, the application, the related documentation compiled
and other relevant information available to it. The MEDICAL STAFF shall then
forward to the CHIEF EXECUTIVE OFFICER for transmittal to the BOARD the
application ... and a written report and recommendation as to STAFF STATUS ....

6.4.9 Notice of Final Decision. Notice of the BOARD'S final decision shall be
given to the president of the MEDICAL STAFF, to the chairman of the credentials
committee, to the chairman of each department concerned and to the applicant by
means of SPECIAL NOTICE.

9.1 Interviews. When the credentials committee or the BOARD receives or is
considering initiating an adverse recommendation or action concerning a PRACTI-
TIONER, the PRACTITIONER may, in the discretion of the credentials committee
or the BOARD, be afforded an interview. The interview shall not constitute a hear-
ing, shall be preliminary in nature, and need not be conducted according to the
procedural rules provided with respect to hearings. The PRACTITIONER shall be
informed of the general nature of the circumstances and may present information
and documents relevant thereto. A concise record of such interview shall be made.
At said interview, the PRACTITIONER shall not be entitled to representation by
an attorney or any other person.

9.2 Adverse Recommendations or Actions. A PRACTITIONER shall be
entitled to a hearing pursuant to the provisions of these bylaws only after an adverse
recommendation or adverse action ....

9.5 Hearing Procedure Following an Adverse Action. The hearing procedure
following an adverse action of the BOARD shall consist of a hearing before a hear-
ing committee ... and appellate review of an adverse recommendation by the hearing
committee as such appellate review is provided for herein.

9.27 Request for Appellate Review. A PRACTITIONER shall have ten days
following his receipt of a SPECIAL NOTICE ... to file a written request for an
appellate review ....
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