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Supreme Court Assault on the

Constitutional Settlement of the

New Deal: Garcia and National League
of Cities
CHARLES
I.

H.

CLARKE*

INTRODUCTION

A state has no effective power under the Constitution to increase
the economic welfare of its people by taking unilateral action. It requires little foresight, for example, to realize what would happen if
a state were to tax its industries to provide a twenty-five per cent
supplemental increase in benefits for its residents who are federal social
security recipients. The state's industries, at their first opportunity
to do so, would simply relocate in other states that did not believe
in expensive welfare benefit programs.'
This same powerlessness also stops a state from successfully
demanding a price increase for its products. North Dakota, for example, has the actual power to prescribe a twenty-five per cent price
increase for its wheat. Such a price increase, however, would merely
announce to buyers everywhere to buy North Dakota's wheat last,
after they first completely exhausted all other sources of wheat. 2 A
state also is powerless to increase the standard of living of its work
force by unilateral regulation. A state-mandated twenty-five per cent
benefits increase for employees in the state, like a tax increase of
the same amount upon its industries, would merely induce its industries
to relocate in other states. 3 Thus, the system of government under
the Constitution largely provides employers with the benefits of an
unregulated national market to the extent that Congress adopts a
hands-off economic policy for industrial relations. Employers,
therefore, probably would be able to engage in head to head individual
* Professor of Law, Detroit College of Law. B.A., Bethany College (W. Va.);
J.D., University of Chicago.
1. Helvering v. Davis, 301 U.S. 619, 644 (1937); Steward Mach. Co. v. Davis,
301 U.S. 548, 588 (1937); see also Steward Machine Co. v. Davis, 301 U.S. at 567-68
(Oral Argument of Assistant Attorney General Jackson).

2. Cf. Wickard v. Filburn, 317 U.S. 111, 126-17 n.27 (1942); Baldwin v.
Seelig, 294 U.S. 511, 520-527 (1935). See Stern, The Commerce Clause And The
National Economy, 1933-46 (pts I & 2), 59 HARV. L. REV. 645, 686, 901-02 (1946).
3. United States v. Darby, 312 U.S. 100, 122 (1941); Schechter Poultry Corp.
v. United States, 295 U.S. 495, 549 (1935).
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bargaining with their employees and present them with take-it-or-leaveit offers unless Congress forbade it. Congress, however, has imposed
substantial restrictions upon the bargaining power of employers.
The federal Fair Labor Standards Act, 4 for example, prescribes
a national minimum wage 5 and, thereby, sets a floor below which
employers cannot go in bargaining with their employees. Then, there
is the National Labor Relations Act. 6 It makes employers accept labor
unions7 and probably requires employers to pay more employee benefits
than they would have to pay under a system of individual take-it-orleave-it bargaining.
Further, the National Labor Relations Act does more than merely
require employers to face the collective rather than the individual
bargaining power of their employees. The Act also facilitates national
industry-wide bargaining that ignores state lines. Any system of collective bargaining that stopped at state boundary lines, naturally, would
merely set a work force in one state in competition with their counterparts in other states. The results probably would approximate those
that would ensue if one state, itself, unilaterally legislated an increase
in employee benefits without recourse to collective bargaining.
The national industry-wide bargaining that takes place under the
National Labor Relations Act, on the other hand, allows agreement
upon uniform national standards. The results are comparable to those
that Congress could bring about if it decided to increase employee
benefits legislatively without recourse to collective bargaining.
Employers cannot avoid laws enacted by Congress simply by moving
their operations from one state to another state.
The effectiveness of the National Labor Relations Act, of course,
depends upon the constitutional authority of Congress to regulate intrastate commerce, namely, the kind of stationary producing activity
that occurs in the factories, mines and mills of the nation.' At one
time, Congress' commerce power9 and other relevant powers' ° did not
4. 29 U.S.C. § 201 (1982).
5. 29 U.S.C. § 206 (1982).
6. 29 U.S.C. § 151 (1982); NLRB v. Jones and Laughlin Steel Corp., 301
U.S. 1, 22 n.1 (1937).
7. 29 U.S.C. § 158(2, 5) (1982).
8. Carter v. Carter Coal Co., 298 U.S. 238, 301-04 (1936); Schechter Poultry
Corp. v. United States, 295 U.S. 495, 542-43 (1935).
9. "The Congress shall have Power . . . [t]o regulate Commerce with foreign
Nations, and among the several States, and with the Indian Tribes." U.S. CONST.
art. 1, § 8.
10. "The Congress shall have Power To lay and collect Taxes, Duties, Imposts
and Excises, to pay the Debts and provide for the common Defense and general
Welfare of the United States." U.S. CONST. art. 1, § 8.
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allow Congress to regulate this kind of intrastate commerce. I Dur-

ing this time, industrial labor unions did not flourish either.
If the National Labor Relations Act, which was upheld initially
in a 5-4 decision' 2 that left considerable residual uncertainty," were
to be declared unconstitutional, there would be a return to the laissez

faire economic regime of constitutional law that the nation had before

the Great Depression and New Deal. Further, the Fair Labor Standards Act would also be unconstitutional under this regime of con4
stitutional law. 1
This situation is completely hypothetical for the time being, of

course. What is certain, at the moment, nevertheless, is that four of
the nine judges who now sit on the Supreme Court believe that Con-

gress should not have power to regulate employee benefits of state
and local government employees.' 5 These judges stand ready to hold
that Congress lacks power under the commerce clause to apply the

Fair Labor Standards Act to state and local governments.' 6

Further, it would seem that any solid rationale for this constitutional ruling would also have to strip Congress of most of its power

to regulate employee benefits in the private sector too,' 7 notwithstand-

ing express disclaimers to the contrary by the four judges who would
invalidate application of the Fair Labor Standards Act to state and
local governments.' 8 This act, consequently, would be unconstitutional
in most of the private sector.
11. Hammer v. Dagenhart, 247 U.S. 251 (1918), held that the commerce clause
did not authorize Congress to regulate child labor in the nation's producing industries.
United States v. Darby, 312 U.S. 100, 116-17 (1941), however, overruled Hammer
v. Dagenhart and upheld application of the Fair Labor Standards Act to the nation's
producing industries. See infra text accompanying notes 187-193. Further, Congress'
power to provide for the general welfare does not grant Congress any regulatory
power; United States v. Butler, 297 U.S. I, 64 (1936). In other words, Congress
lacks power simply to enact regulations for the general welfare of the nation; Carter
v. Carter Coal Co., 298 U.S. 238, 291-92 (1936). Instead, the terms, general welfare,
are words of limitation upon Congress' power to tax and spend, and limit Congress'
tax and expenditures laws to objects that promote the general welfare of the nation.
Butler, 297 U.S. at 64.
12. NLRB v. Jones and Laughlin Steel Corp., 301 U.S. 1, 76 (1937).
13. See infra text accompanying notes 178-190.
14. See supra note 11 and accompanying text.
15. Garcia v. San Antonio Metropolitan Transit Authority, 105 S. Ct. 1005,
1021 (1985).

16. Id.

17. See infra text accompanying notes 66-97.

18. The disclaimers appear in National League of Cities v. Usery, 426 U.S.

833, 840-41, 844-45 (1976), which was overruled against the dissent of these four
justices in Garcia v. San Antonio Metropolitan Transit Authority, 105 S. Ct. 1005,
1021 (1985).
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Declaring the Fair Labor Standards Act unconstitutional to this
extent would also mean that the National Labor Relations Act would
be similarly unconstitutional. Eventually, all of the New Deal regulatory
programs that are still in place would be at risk. It is the purpose
of this paper to explain what the basis for this possible development
in the law is and how the state of affairs that it would bring about
might occur.
II.

STATE AND LOCAL GOVERNMENT AND THE FAIR LABOR
STANDARDS ACT-THREE

CASES IN SEVENTEEN

YEARS

In the last seventeen years, the Supreme Court has made up its
mind once and then changed it twice about whether Congress' commerce power authorizes Congress to apply the minimum wage and
maximum hours provisions of the Fair Labor Standards Act to state
and local government employees. In Maryland v. Wirtz, 9 the Court
upheld application of the act to employees of schools and hospitals
of state and local governments. Subsequently, Congress expanded the
Act to protect almost all state and local government employees. 2" Then,
only eight years after Maryland v. Wirtz, this enlargement of the Act
was declared unconstitutional in National League of Cities v. Usery,2 '
to the extent that it applied to employment in furtherance of a state's
traditional essential sovereign governmental functions. 2 National
League of Cities, a 5-4 decision, 3 of course, overruled Maryland v.
24
Wirtz.
Nine years later, nevertheless, the court did a complete turnaround
from National League of Cities in Garcia v. San Antonio Metropolitan
Transit Authority, 25 another 5-4 decision. 6 Garcia, in other words,
decided to uphold what National League of Cities had so recently
declared unconstitutional. National League of Cities itself was overruled.2 7
The judges of the Court and their alignment in National League
of Cities and Garcia were almost the same. Chief Justice Burger and
Justices Powell and Rehnquist voted against the constitutionality of
the coverage for state and local government employees under the Fair
19.
20.
21.
22.
23.
24.
25.
26.
27.

392 U.S. 183 (1968).
National League of Cities v. Usery, 426 U.S. 833, 838-39 (1976).
Id.at 833.
Id.845, 851-52.
Id. at 855, 880.
Id.at 855.
Garcia, 105 S. Ct. 1005 (1985).
Id. at 1021.
Id.at 1007, 1021.
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Labor Standards Act in both cases. 28 Justice Stewart voted against
the constitutionality of this coverage in National League of Cities,29
and Justice O'Connor, who had replace him on the court when Garcia was decided 3" also voted the same way.'
Justices Brennan, Marshall, Stevens and White, on the other hand,
voted to uphold the coverage of state and local government employees
under the Fair Labor Standards Act in both cases. 32 Finally, Justice
Blackmun cast the deciding vote in both cases, but he changed his
vote from one case to the other. He voted to strike down the coverage
for state and local government employees in National League of
Cities,33 and to uphold it in Garcia.3"
The turnabout in these decisions was rapid. The cleavage on the
Court could not have been deeper. These circumstances suggest that
something of far greater importance is at stake than merely whether
state and local government employees should have to work without
the protection of Congress from the risk of substandard wages and
hours.

III.
A.

NATIONAL LEAGUE OF CITIES

THE PRECEDENTS

The arguments and issues in National League of Cities and Garcia were the same. The basic question in both cases was whether congressional control of the minimum wages and maximum hours of
employees who perform the state's sovereign governmental functions
is incompatible with the power of a state to perform these functions."
Prior to National League of Cities, longstanding precedents expressly said that when Congress enacts regulations within the scope
of its delegated powers, including the commerce power, the congressional regulations validly displace or preempt incompatible state powers,
regardless of their description, whether it is sovereign, governmental,
proprietary or something else.36 National League of Cities looked these
28. Id. at 1021; National League of Cities, 426 U.S. at 833, 834; Garcia, 105
S. Ct. at 1021.
29. National League of Cities, 426 U.S. at 834.
30. 453 U.S. VII, XI (1981).
31. Garcia, 105 S. Ct. at 1021.

32. National League of Cities, 426 U.S. at 855, 880; Garcia, 105 S. Ct. at

1006-07.
33. National League of Cities, 426 U.S. at 856.
34. Garcia, 105 S. Ct. at 1007.
35. National League of Cities, 426 U.S. at 840-42; Garcia, 105 S. Ct. 1007, 1010.
36. Case v. Bowles, 327 U.S. 92, 101 (1946); United States v. California, 297
U.S. 175, 183-85 (1936). See National League of Cities, 426 U.S. at 864-65.
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pronouncements squarely in the 7 eye and rejected them on the ground
that they were simply wrong.
NationalLeague of Cities was also precedent shattering in another
way. It declared a congressional enactment unconstitutional on the
ground that it was unauthorized by the commerce clause.3" One has
to go back to the days of the Great Depression and New Deal to
find a similar case." During this time, and before it, of course, the
Supreme Court wanted the marketplace rather than Congress to be
the allocator of the nation's economic benefits."' The Supreme Court
was able to accomplish this result largely by the simple expedient of
construing the commerce clause to prevent congressional regulation
of the national economy."' This allowed the marketplace to be the
constitutional regulator of the nation's business."2
The Court, for example, had held that the nation's intrastate producing and retail service industries were beyond the reach of Congress' commerce power."3 The states, of course, were free to prescribe
employee benefits in these industries," provided their regulations did
not violate the employer's substantial right of freedom of contract"'
that was secured by the due process clause 6 of the fourteenth amendment. An individual state's regulations in behalf of employees, nevertheless, could not realistically require much greater benefits than the
unregulated marketplace, itself, or the state's industries would be at
a competitive disadvantage with their unregulated counterparts in other
states. 7 Thus, with a construction of the commerce clause that placed
the employee benefits of production and retail service employees
beyond the effective reach of any government in the federal system,
the unregulated marketplace was the national regulator of benefits
between employers and employees.
In NationalLeague of Cities, the four dissenting justices appeared
to accuse the five-judge majority of setting course in this direction
37. National League of Cities, 426 U.S. at 854-55.
38. Id. at 852.
39. Carter v. Carter Coal Co., 298 U.S. 238 (1936).
40. Id. See infra text accompanying notes 127-164.
41. Carter Coal, 298 U.S. at 291-93, 298-99.
42. See infra text accompanying notes 127-164.
43. Carter Coal, 298 U.S. at 299, 303-04, 307-08; Schechter Poultry
United States, 295 U.S. 495, 542, 546 (1935).
44. Carter Coal, 298 U.S. at 308.
45. Adkins v. Children's Hospital, 261 U.S. 525 (1923).
46. ". . . nor shall any State deprive any person of life, liberty, or
without due process of law." U.S. CoNsT. amend. XIV, § I.
47. Helvering v. Davis, 301 U.S. 619, 644 (1937); Steward Mach. Co.
301 U.S. 548, 588 (1937); see also Steward Machine Co. v. Davis, 301 U.S.
(Oral Argument Assistant Attorney General Jackson).

Corp. v.

property,
v. Davis,
at 567-68
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when the majority invalidated coverage under the Fair Labor Standards Act for state and local government employees who perform
governmental functions."' But the majority opinion also contained explicit assurances that this ruling would not be extended to the private
sector."9 Thus, the Court made clear that it did not invalidate the
congressional wages and hours regulation because of any spatial shortfall in Congress' commerce power to reach intrastate employers." Instead, the Court said that the wages and hours regulation could have
been validly prescribed for private employers who did what the
regulated government employers were doing.' Consequently, Congress'
power to regulate wages and hours in the private sector of intrastate
commerce seemed secure.
B. HOSTILITY TOWARD STATE AND LOCAL
GOVERNMENT EMPLOYEES

But there were too many disquieting elements in National League
of Cities to make the majority's assurances about its limited scope
credible. Thus, the decision itself seemed peculiarly hostile to state
and local government employees. Low wages, for example, appeared
to be the only cost-cutting practice of government employers that the
decision placed beyond the reach of Congress' commerce power. As
Justice Stevens protested, dissenting, although Congress could forbid
the janitor in the state capitol from burning cheap, air-polluting,
bituminous coal in the furnace, it could not forbid his employer from
paying him a substandard wage. 5"
Further, the objective itself of protecting state employees who
performed governmental functions from substandard wages and hours
seemed to be beyond the regulatory power of Congress. The Court,
of course, seemed willing to permit regulation of these wages and
hours when it would further some larger objective. 53 Thus, the Court
reaffirmed Congress' power to forbid a state from paying its employees
a pay increase when the restriction was necessary to prevent runaway
inflation.5 Presumably, Congress might also have power to regulate
all wages and hours in the nation under a regime of total economic
planning, provided such a regime itself would be constitutional, a matter that appeared doubtful in view of the Court's obvious preference
48.
49.
50.
51.
52.
53.
54.

National League of Cities, 426 U.S. at 867-69, 875.
Id. at 840-42, 844-45.
Id.
Id. at 841, 845.
Id.at 880-81.
Id. at 852-53 (discussing Fry v. United States, 421 U.S. 542 (1975)).
National League of Cities, 426 U.S. at 852-53.
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for the marketplace as regulator of employee benefits for state
employees. In any event, employee benefits of governmental function
employees seemed to have slipped away from the power of Congress
as an independent regulatory objective of the national government.
C.

THE PRACTICAL NECESSITY FOR APPLYING ITS RULE TO ALL
STATE AND LOCAL GOVERNMENT EMPLOYEES

The Court's hostility toward the protection of the employee
benefits of state and local government employees was not the only
indication that the Court had in mind an enlargement of the lack
of regulatory power of Congress. There were other signs that Congress' lack of regulatory power over employee benefits eventually might
extend throughout intrastate commerce in the private sector. A careful
look at National League of Cities suggested that the case would disable
Congress from protecting the employee benefits of most state and
local government employees. Afterwards, expansion of this loss of
power into the private sector might be inevitable.
It is true that the rule of National League of Cities spoke of
protection for a state's traditional essential sovereign governmental
functions." Further, the literal meaning of these words suggest that
this protection would be limited to functions that only a state could
perform56 or for which the state could not escape responsibility by
delegating the functions to private enterprise." This literal meaning,
of course, might shelter only a few state functions from congressional
regulation.
National League of Cities, however, rejected such a literal meaning
for one that seemed limitlessly open-ended. In addition to traditional
and arguable essential state functions, such as police and fire protection, the Court included parks, hospitals, and schools.58 Thus, the
Court cast aside any meaning for the terms traditional and essential
that would circumscribe their scope of operation and the immunity
from congressional regulation to which they referred.
The immunity rule of National League of Cities also contained
the words "sovereign" and "governmental." Sovereignty, naturally,
is nothing more than the power to govern, a power that only a state
can possess." Further, something that is governmental immediately
suggests its opposite, namely, something that is proprietary. These
55. Id. at 845, 851-52.
56. New York v. United States, 326 U.S. 572, 582 (1946).
57. Terry v. Adams, 345 U.S. 461 (1953) (pre-primary election of private
organization was state action).
58. National League of Cities, 426 U.S. at 851.
59. BLACK's LAW DICTIONARY 1252 (4th Ed. 1979).
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two terms, of course, may be unsurpassed in their worthlessness to
differentiate one kind of state function from another kind." Consequently, the immunity rule of National League of Cities consists of
a mighty array of meaningless adjectives.
The rule's workability, therefore, simply had to depend upon a
definite construction by the Supreme Court that would bring all state
functions within its ambit. This may be what the Garcia majority
had in mind when they said that continued adjudication would have
brought certainty to the rule of National League of Cities.6' One cannot
be sure what the Garcia majority meant by this, of course. All that
is certain is that the Garcia majority, itself, gave no hint of what
this rule might say or do if it ever became certain.
In any event, it seems that the immunity rule of National League
of Cities would have spread completely throughout the public sector
if Garcia had not repudiated it. Garcia involved a local government
transit authority.6 2 At its inception, this transportation service was
performed by private enterprise. 63 Eventually, the government took
6
it over. 1
Private enterprise, of course, is quite capable of providing
transportation service. But this circumstance was inadequate to the
four dissenting judges in Garcia as a boundary line to mark off governmental from proprietary functions. The dissenting justices apparently
wanted to continuously increase the coverage of the immunity from
congressional regulation that National League of Cities established
without any indication of where it would end.
Ordinarily, of course, it is possible to distinguish public enterprise from private enterprise by the visible trappings of each, although
various forms of cooperation between the two can make differentiation difficult. 6 It seems very difficult, however, to adequately explain why a governmental enterprise ought to be treated as private
enterprise for any purpose, even when the government enterprise is
one that the government has taken over from its private owners. A
government takeover, after all, means the end of operating the enter60. New York v. United States, 326 U.S. 572, 580 (1946); Id. at 586 (Stone,
C.J., concurring); Id.at 591 (Douglas, J., dissenting); Case v. Bowles, 327 U.S.
92, 101 n.7 (1946); National League of Cities, 426 U.S. at 865.
61. Garcia, 105 S. Ct. at 1005, 1012.
62. Id.at 1007.

63. Id.
64. Id.

65.
entity do
v. Kohn,
Blum v.

Extensive state funding and cooperation between the state and a private
not make all of the action of the private entity state action. Rendell-Baker
457 U.S. 830 (1982) (private school for children with behavioral problems);
Yaretsky, 457 U.S. 991 (1982).
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prise in conformity with the basic requirements of the marketplace,
namely, a price that depends upon use, recovers cost and permits a
profit. When these elements of a private enterprise vanish, only the
government or a charitable foundation can afford to operate it.
The government, naturally, may sometimes own an enterprise
primarily for profit and operate it in a way that duplicates what private
enterprise would do. Such a venture could be deemed private enough
in its characteristics to fall outside the immunity rule of National
League of Cities. But this kind of venture would be so rare that making
an exception for it would not be worth the bother. The immunity
rule of National League of Cities is obviously an all or nothing rule.
Once it captured the public sector, it would surely press on into the
private sector unless there were highly persuasive reasons for making
Congress powerless to protect the employee benefits of only state and
local government employees.
D. THE NEED TO PROTECT STATE AND LOCAL
GOVERNMENT FUNCTIONS

In National League of Cities, nobody on the Court contended
that state and local governments would be disabled or even substantially impaired in performing their functions unless they had the power
to make their employees accept substandard wages and hours." Further, the members of Congress can be trusted not to vote for employee
benefit laws that will deprive their constituents of government services that they want and are receiving. Congressmen come from the
states, after all, and they cannot ignore what their constituents want
without running the risk of being voted out of office.
It might be possible for a situation to arise, nevertheless, when
the political check of state representation in Congress would not spare
a state function from unwarranted invasion and destruction. In such
a situation, the Supreme Court would declare this congressional interference unconstitutional. 67 The possibility of an unwarranted congressional intrusion upon state functions seems remote, however.
Ordinarily, representation of the states in Congress should be an
adequate safeguard against unacceptable congressional interference with
state functions. This argument appeared in both National League of
66. National League of Cities, 426 U.S. at 851; L. TRIBE, AMERICAN CON310 (1978). Some government programs were curtailed, but there
was no claim that raising money for these programs was beyond the fiscal capacity
of the state where the curtailments occurred. National League of Cities, 426 U.S.
at 846-47.
67. Garcia, 105 S. Ct. at 1019-20.
STITUTIONAL LAW
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Cities and Garcia.6 8 It was acceptable, of course, to the justices who
wanted to let Congress' commerce power reach employee benefits of
69
state and local government employees. The argument was unacceptable, naturally, to the justices who opposed this use of Congress' commerce power. 7"
The justices who rejected this argument, however, did not refute
it. Thus, in National League of Cities, the majority justices struck
down extension of the Fair Labor Standards Act to state and local
7
governments while hardly mentioning the argument, ' although the
72
four dissenting justices expressly relied upon it. It was appropriate,
however, for the majority justices in National League of Cities to
ignore this argument altogether only if it was patently unsound or
if they deemed it irrelevant.
The argument certainly was not patently unsound because it has
73
been entertained since the early precedents. The National League
of Cities majority, therefore, must have thought that the argument
was irrelevant. It was irrelevant, in other words, that a Congress made
up of representatives from the states would prevent an extension of
the Fair Labor Standards Act that would impair state and local governments. The majority judges in National League of Cities thought that
extension of the act was unconstitutional anyhow.
Four of these justices still held this opinion in Garcia, where this
time they were the dissenters7 ' in a 5-4 decision, instead of the phalanx
of a five-judge majority, as in National League of Cities. But they
were no longer able to ignore the argument that a Congress made
up of representatives from the states would prevent a harmful extension of the Fair Labor Standards Act to state and local governments.
The reason was that the Garcia majority made this argument the
centerpiece of the majority opinion."
again,7 6
The dissenting justices in Garcia rejected the argument
naturally, but they also let the opportunity for serious refutation of
the argument pass them by once more. They did assert, of course,
68. Id. at 1017-19, 1025-26; National League of Cities, 426 U.S. at 841 n.12,
876-78.
69. Garcia, 105 S. Ct. at 1017-19.
70. Id. at 1025-26, 1030-32.
71. National League of Cities, 426 U.S. at 841 n.12.
72. Id. at 876-78.
73. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 435 (1819); Cf. New York
v. United States, 326 U.S. 571, 575-78 (1946).
74. Garcia, 105 S. Ct. at 1021.
75. Id.at 1017-20.
76. Id. at 1025-26, 1030-32.
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that the direct election of United States senators weakened the power
of state and local governments to protect their interests in Congress.77
They also said that state and local interests were somehow at risk
because many congressional elections elicit national interest and support.7
But these observations seem to be a protest against democratic
elections rather than state and local constituencies that lack an effective voice in congressional decisionmaking. The dissenting justices in
Garcia simply did not bother to explain how extensively publicized
election issues and a fully democratized vote would deprive local voters
of control over their congressmen. These justices were also silent over
another matter. They did not explain how congressmen from a majority of the nation's congressional election districts can compel their
constituents to accept an unaffordable pay increase for state and local
government employees.
It seems doubtful that inadequate fiscal resources within a state
would prevent state and local governments from promptly complying
with the Fair Labor Standards Act. State and local government law
in some states, of course, may not provide some local governments
with a means of funding that would be adequate for this purpose.79
Generally, however, taxable resources throughout the states should
be ample enough to allow state and local governments to comply with
the Fair Labor Standards Act.
Some state and local governments will complain, naturally, about
having to comply with the Act. National League of Cities makes this
apparent. Cape Girardeau, Missouri, for example, which had a population of 34,361 in 1980,80 might have had to double its fire protection
budget."' Similarly, metropolitan Nashville, Tennessee, a community
that is not widely reputed to be a pocket of poverty, would have
had to spend $938,000 a year more for fire and police protection. 2
Even prosperous California, one of the richest states in the nation
and also the world, would have been confronted with the need for
comparable increases.83
Undoubtedly, application of the Fair Labor Standards Act to state
and local governments requires governments whose employment practices are below these standards to spend more money or curtail ser77.
78.
79.
80.
81.
82.
83.

Id. at 1025-26 n.9.
Id.
National League of Cities, 426 U.S. at 848 n.15.
WORLD ALMANAC AND BOOK OF FACTS 272 (1985).
National League of Cities, 426 U.S. at 846.
Id.
Id. at 846-47.
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vices." But the Act does not require a curtailment of services unless
a tax increase to pay for compliance with the Act would impoverish
the taxpayers who are available to provide it. The likelihood of impoverishment seems virtually nonexistent.
Further, the need for a state or local tax increase to pay for
a government's cost of compliance with the Fair Labor Standards
Act does not have different effects than the costs of compliance in
the private sector. Consumers of government services can pay more
for them or consume less. Consumers of goods and services have the
same choice in the private sector when private employers have to raise
prices to comply with the Fair Labor Standards Act. The effects of
compliance are likely to be the same or comparable in both the public
and private sectors in situations where there is a real choice either
to pay more or consume less. Therefore, as it is in the private sector,
state and local governments should not have a constitutional exemption from the Fair Labor Standards Act on the ground that compliance with it would require an affordable tax increase or curtailment of government services.
E.

THE RESTORATION OF LAISSEZ FAIRE

Occasionally, of course, although the possibility seems more
theoretical than real, the power of a state or local government to
pay substandard wages might be indispensable to providing its constituents with a government service or program. On the other hand,
competition between the states to attract and retain business could
cause low wages for government employees in one state or some states
to spread to government employees in all states. This risk in the national marketplace is real enough for intrastate employees in the private
sector, and Congress has responded with the Fair Labor Standards
Act. 5 The same response is also appropriate for the same risk in
the public intrastate sector of state and local government.
But National League of Cities, of course, would let the
marketplace rather than Congress establish minimum standards for
wages competition among the states in the public intrastate sector.
Further, the potential harm of such competition and the appropriate
reach of Congress' power to address it are the same for both the
private and public intrastate sectors. The real objective of National
League of Cities, therefore, would seem to be a constitutional regime
that would let the marketplace rather than Congress set wages in the
84. Id. Some governments made cutbacks.
85. United States v. Darby, 312 U.S. 100, 122 (1941).
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private sector, too. Other aspects of the case increase the likelihood
that this was the objective of the Court in National League of Cities.
Thus, National League of Cities was peculiarly hostile to
employees. 86 The case quite clearly indicates that the economic welfare
of state and local government employees, standing alone, is not a permissible objective of Congress' commerce power. 7 Moreover, depriving
Congress of this power to help public employees was not the slightest
bit necessary to protect any state function." Finally, National League
of Cities would have eventually cut off the employee benefits of all
state and local government employees from the protective power of
Congress, and it would have consigned these benefits to whatever the
marketplace, itself, would provide.
Doing this to what may be the nation's largest group of employees
while leaving the rest of the country's work force better off forever
would not be easy to understand. If the Constitution secures a state
the benefits of freedom of contract in setting the wages of its own
employees, these benefits would be much greater if a state had the
constitutional right to insist upon the same regime for all employees
throughout its entire private intrastate sector. Therefore, the real aim
of National League of Cities must have been to reestablish the regime
of laissez faire throughout the private sector. Nothing else appears
to make a lot of sense.
Nor does Garcia lay this issue to rest. Garcia was a 5-4 decision.8 Justice Rehnquist, who wrote for the court in National League
of Cities,9" dissented in Garcia and confidently predicted that the question in these cases will return to the Court once more.' At the next
encounter over the same issue, Justice Rehnquist is likely to have the
support of one, two or more other like-minded judges who will have
replaced some of the Court's older members. Moreover, the confidence
that Justice Rehnquist has in his prediction presages equal confidence
in its outcome, one that would reject Garcia and continue the development of National League of Cities in its initial direction, toward the
establishment of laissez faire for employment relations throughout the
private sector.
Laissez faire for the private sector, even for only intrastate commerce, would mean that the basic New Deal regulatory programs that
86. See supra text accompanying notes 48-54.
87. See supra text accompanying notes 52-54.
88. See supra text accompanying notes 66-84. See also infra text accompany-

ing notes 263-69.
89. Garcia, 105 S. Ct. at 1005, 1021.

90. National League of Cities, 426 U.S. at 835.
91. Garcia, 105 S. Ct. at 1023.
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still endure probably would be unconstitutional. The Fair Labor Standards Act9" and the National Labor Relations Act 93 would surely be
unconstitutional in most of their applications. Federal production and
price control for the nation's farm products that involve an exercise
of Congress' commerce power might also be unconstitutional.9 Even
social security itself could be at risk. Laissez faire could return to
govern the private sector with the help of a new, yet old, construction of the commerce clause.
How the commerce clause once supported economic laissez faire
and why it should not do so again warrant extensive discussion. This
discussion will occur later.9 5 Before it does, however, a brief word
needs to be said about due process of law and laissez faire.9 6
In holding that Congress cannot protect state and local government employees from the bargaining power of their employers,
National League of Cities might as well have been a case of freedom
of contract and substantive due process of law from another day.
National League of Cities gave an employer, albeit the state, itself,
the constitutional right to run a sweatshop. One cannot help wondering whether private employers themselves would have the same right
again. This matter will be discussed now.
F.

LAISSEZ FAIRE-FREEDOM OF CONTRACTDUE PROCESS OF LAW

There was a time when private contract rather than state regulation governed the economic affairs of the nation.9 7 During this constitutional regime of laissez faire, the right of an employer to contract for the lowest possible wage had absolute ironclad protection
against even modest legislative adjustments of the benefits between
capital and labor.9 8 Adkins v. Children'sHospita 9 gave the employer
this ironclad right of contract. ' Adkins struck down a law of the
District of Columbia that prescribed a minimum wage for women
on the ground that it violated due process of law secured by the fifth
amendment.' 0 ' The minimum wage law in Adkins required employers
92.
93.
94.
317 U.S.
95.
96.
97.
98.
99.
100.
101.

29 U.S.C. § 201 (1982).
29 U.S.C. § 151 (1982).
United States v. Butler, 297 U.S. 1 (1936); Contra Wickard v. Filburn,
111 (1942).
See infra text accompanying notes 116-64.
See infra text accompanying notes 97-118.
See L. TRIBE, AMERICAN CONSTITUTIONAL LAW 438-42 (1978).
Id.
261 U.S. 525 (1923).
Id. at 545.
" . . . nor shall any person ...be deprived of life, liberty, or property
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to pay a minimum wage. This made no difference at all. The law
was unconstitutional anyhow.
A legislature might have more than one reason to enact a
minimum wage law. It might want to raise living standards or stop
them from dropping precipitously. Congress might want to make a
minimum wage part of a comprehensive program of national economic
planning. Adkins quite clearly foreclosed a legislated minimum wage
for all of these reasons.
Thus, Adkins undoubtedly denied a legislature the power to
prescribe a living wage that employers could afford to pay to employees
who were not earning enough to survive. A sweatshop employer, for
example, might not pay his employees a standard wage although he
charges the same price as his less prosperous competitors who pay
standard wages." 2 A legislated higher standard wage might induce
him to continue in business, pay the higher wage and accept a lower
viable profit like his competitors do.'0 3
Similarly, wages might be substandard throughout an entire industry. The legislature, however, might be able to prescribe a higher
standard wage that would be absorbed by the industry's customers
without substantial harm to any employees, as often happens when
there is a general tax increase. Adkins, nevertheless, denied a legislature
the power to act upon these grounds.
Further, a legislature might want to enact a minimum wage law
without primarily intending to raise the wages of employees who are
receiving low wages. Instead, the legislature might try to prevent
substandard wages from becoming widespread. In such a situation,
it is possible that the minimum wage law would destroy the jobs of
employees who made less than the minimum wage without providing
them with other jobs. Legislative intervention here could make matters worse for the recipients of substandard wages. But it might be
justified on the ground that sacrificing the substandard jobs of a
smaller number of employees would prevent a relentless kind of competition from driving a much greater number of employees below a
marginal existence.
without due process of law;" U.S. CONST. amend V. There is also a due process
clause in the fourteenth amendment that says: " .

.

. nor shall any State deprive any

person of life, liberty, or property without due process of law .
" U.S. CONST.
amend. XIV, sec. 1.
102. Adkins v. Children's Hospital, 261 U.S. 525, 562-63 (1923) (Taft, C.J.,
dissenting); West Coast Hotel Co. v. Parrish, 300 U.S. 379, 396-99 (1937). Parrish
overruled Adkins; Parrish, 300 U.S. at 400.
103. Adkins, 261 U.S. at 525.
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In Nebbia v. New York, 0 "' for example, which was a minimum
price' 5 rather than a minimum wage case, prices for milk produced
in New York, and undoubtedly elsewhere, too, were so low during
the Great Depression that dairy farmers did not get back their production costs.'16 A price increase for milk under these circumstances
could hardly increase the consumption of milk. Instead, it might hasten
the failure of many dairy farms. But there was also the possibility
that it would prevent destruction of the entire dairy industry. Conceivably, a price increase might have allowed more dairy farms to
survive than unregulated competition. Consequently, the Supreme
Court upheld, 5-4, the state's legislated minimum price for milk that
was higher than the unregulated price and was meant to assure viability
for the state's dairy industry.' 7
Legislative intervention in the unregulated marketplace naturally
has its risks. The prescription of a minimum wage to raise living standards may make matters worse. The legislature, of course, can always
repeal its enactments when they do not work. What is more important than the risk that legislative intervention may fail, however, is
that the failure of the legislature to intervene at all may cause far
more harm than intervention itself.
Similarly, legislative intervention to prevent a bad situation from
becoming worse may be very harsh. It may deliberately sacrifice the
interests of some persons. But the legislature does not have to intervene if non-intervention seems the wiser course. Letting the
legislature have the power to intervene here may permit 'it to forestall
consequences that would be much more harmful than those that would
ensue from a failure to intervene.
Adkins, of course, foreclosed legislation that would provide a
living wage without bringing substantial discomfort to anyone. Instead, Adkins said that whatever the unregulated market provides is
all that a wage earner deserves, no matter how inadequate it is or
how easy it is to provide an adequate wage."0 8 Further, a minimum
price for goods was as unacceptable to the Adkins era court as a
minimum wage for labor.' 9 Consequently, national economic planning that incorporated price and wage controls, such as some of the
104. 291 U.S. 502 (1934).
105. Id. at 515.
106. Id.
107. Id.at 538.
108. Adkins, 261 U.S. at 558-59.
109. See, e.g., Williams v. Standard Oil Co. 278 U.S. 235 (1929) (price regulation of gasoline or any goods was unconstitutional unless the regulated business was
affected with a public interest).
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New Deal programs enacted during the Great Depression,'"' were
simply out of the question.
Moreover, Adkins and similar cases forbade legislated prices even
when the results of an unregulated market promised catastrophe. It
was as though periodic hardship and disaster were natural elements
of a superior system of economics and government that merely proved
the system was working well. Its supporters made up a majority of
the Supreme Court for a long time. Besides having a confidence in
the workings of an unregulated marketplace that events did not seem
to justify, these spokesmen for laissez faire and limited government
presumed that they had wisdom in economic affairs that a large majority of their fellow countrymen did not share.
Adkins was wrong, therefore, because it held that the Supreme
Court has the power to impose its own conception of the best economic
system and the fairest way to allocate benefits between capital and
labor upon the rest of the nation. It was immaterial that different
policies might be equally valid or better. That is why Adkins and
related cases were eventually overruled.'' A later Supreme Court
decided that the people should be free to make their own choices
among debatable economic policies.
Thus, in Ferguson v. Skrupa,"2 the Court held that a state can
simply abolish an ordinary business, such as debt adjusting, without
even having to satisfy any judicial standard of reasonableness" 3 that
used to protect common callings from state regulation.'" In repudiating
freedom of contract altogether as a fundamental substantive right,
the Court held that the Constitution left the people free to follow
the economic policies of their choice, whether from the textbook of
"Adam Smith, Herbert Spencer, Lord Keynes, or some other.""' 5
It seemed, therefore, that freedom of contract, including an
employer's freedom to make employment contracts, had disappeared
completely as a substantive constitutional right. Then National League
of Cities gave an employer, albeit the state itself, the constitutional
110. See Title I of the National Industrial Recovery Act, Pub. L. No. 67, 48
Stat. 195 (1933), that authorized collective bargaining, price controls and codes of
fair competition. See also Stern, The Commerce Clause And The National Economy,
1933-1946, 59 HARV. L. REV. 645, 653-54 (1946); Schechter Poultry Corp. v. United
States, 295 U.S. 495, 521-23 (1935).
111. Adkins was overruled in West Coast Hotel Co. v. Parrish, 300 U.S. 379,
400 (1937).
112. 372 U.S. 726 (1963).
113. Id.at 729-30.
114. Adams v. Tanner, 244 U.S. 590, 594 (1917).
115. Ferguson v. Skrupa, 372 U.S. 726, 732 (1963).
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right to drive the hardest bargain possible with its employees. Giving
public sector employers a constitutional right to contract for the lowest
wage available in the market while denying private sector employers
the same freedom seems to be a contradiction. If public employers
are to have a constitutional freedom to make their employees accept
the lowest possible wages that their bargaining power will allow, then
restoration of constitutional freedom of contract for private employers
ought to follow soon afterwards.
NationalLeague of Cities, of course, involved the commerce clause
rather than the due process clauses of the Constitution.16 This circumstance, however, is well suited to the restoration of freedom of
contract and laissez faire throughout the private sector. Placing an
enclave of business activity beyond the commerce power of Congress
can be tantamount to committing it to the government of the
marketplace. At one time, this is what the commerce clause did with
most of the nation's business activity. This matter will be discussed
next.
IV.

COMMERCE POWER OF CONGRESS

A. INCOMPLETENESS OVER THE NATION'S DOMESTIC COMMERCE
AMIDST CHANGING CONCEPTIONS OF THE POWER

The Constitution grants Congress the power to regulate commerce
with foreign nations and among the several states and with the Indian tribes." 7 But from the latter part of the last century until the
present day, the Supreme Court has repeatedly held that Congress'
power to regulate commerce among the states does not reach all of
the nation's domestic or internal commerce.

'8

Thus, the Court has created a distinction between interstate commerce and intrastate commerce."1 9 Interstate commerce consists primarily of transportation and communication processes that extend across
116. See supra note 38 and accompanying text.

117. See supra note 9 and accompanying text.
118. Hodel v. Indiana, 452 U.S. 314, 321-23 (1981); Hodel v. Virginia Surface
Mining and Reclamation Ass'n., 452 U.S. 264, 276-77, 281 (1981). See also Virginia
Surface Mining, 452 U.S. at 305 (Burger, C.J., concurring); Virginia Surface Mining, 452 U.S. at 311-12 (Rehnquist, J., concurring); United States v. E.C. Knight
Co., 156 U.S. 1 (1895) (Congress' commerce power does not authorize regulation
of manufacturing).

119. See Southern Railway Co. v. United States, 222 U.S. 20, 26 (1911). Cf.
The Daniel Ball, 77 U.S. 557, 565-66 (1871); Gibbons v. Ogden, 22 U.S. (9 Wheat.)
1, 194-95 (1824); CROSSKEY, POLITICS AND THE CONSTITUTION IN THE HISTORY OF THE
UNITED STATES, Vol. I, p. 17-20 (1953) [hereinafter cited as CROSSKEY].
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state lines. '20 All other commerce, on the other hand, including pro2
ducing activity, is intrastate commerce.' '
Congress' power to regulate interstate commerce has always been
complete. 2, 2 Similarly, Congress has been allowed to regulate intrastate

activity on an interstate facility such as a railroad.' 23 The Court has
said that Congress can protect interstate processes from harm,

regardless of the source."2 , Before Supreme Court litigation over the
New Deal brought about a reinterpretation of the commerce clause,
however, Congress' power to regulate intrastate commerce ended

abruptly when the intrastate commerce was functionally separated from
the use of an interstate facility or process. 125
Thus, for the longest time, manufacturing and other producing

activities were intrastate commerce that lay beyond the reach of Congress' commerce power. ' Later, however, in eventually upholding
Congressional regulation of the national economy that addressed the

problems of the Great Depression, the Supreme Court decided that

the commerce clause authorized Congress to regulate intrastate commerce when it had a substantial effect upon interstate commerce.' 27
Finally, the Court eliminated the requirement that the effect had to
29
be substantial' 28 and any effect sufficed.'
This most recent verbalization of Congress' commerce power probably lets Congress spatially reach all of the nation's domestic commerce. Nevertheless, the verbalization itself remains limited. Form120. See Carter v. Carter Coal Co., 298 U.S. 238, 297-98 (1936);

CROSSKEY,

supra note 119, at 17-18.
121. See CROSSKEY, supra note 119, at 17-18. Some cases have statements that
say manufacturing and other kinds of producing activity are intrastate commerce;
NLRB v. Jones and Laughlin Steel Corp., 301 U.S. 1, 34, 37-38 (1937) (steel manufacturing); Schechter Poultry Corp. v. United States, 295 U.S. 495, 541-44 (1935) (poultry
slaughtering). Some cases say that manufacturing and other kinds of producing activity are not commerce at all; See, e.g., Carter v. Carter Coal Co., 298 U.S. 238,
297-303 (1936); Hammer v. Dagenhart, 247 U.S. 251, 272 (1918); CROSSKEY, supra
note 119, at 18. A case may describe such activity as both local and intrastate; See,
e.g., Hodel v. Virginia Surface Mining and Reclamation Ass'n, 452 U.S. 264, 281
(1981).
122. See Hodel v. Virginia Surface Mining, 452 U.S. at 276; Jones and Laughlin,
301 U.S. at 37; Gibbons, 22 U.S. at 196.
123. See Jones and Laughlin, 301 U.S. at 38.
124. Id.at 37.
125. See NOWAK, CONSTITUTIONAL LAW 151 (1983).
126. Carter Coal, 298 U.S. at 298-99; Hammer, 247 U.S. at 272.
127. Wickard v. Filburn, 317 U.S. Il, 125 (1942); United States v. Darby, 312
U.S. 100, 119-120 (1941).
128. See supra note 118.
129. Id.
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ally, the spatial reach of Congress' commerce power over the nation's
domestic commerce is still incomplete.
B.

PRIOR SHORTFALL OVER PRODUCTION AND LAISSEZ FAIRE

Placing a segment of commerce beyond the spatial reach of Congress usually has two results. It prevents Congress from regulating
this commerce and, in effect, it also disables the states. 30 As a result
the unregulated marketplace becomes the constitutional regulator of
this segment of commerce.
These effects of the commerce clause are well illustrated by Congress' unsuccessful efforts to regulate labor relations in the nation's
manufacturing enterprises before the New Deal, and after it was well
underway. Hammer v. Dagenhart,'3' for example, was a 5-4 decision' 32
that struck down Congress' regulation of child labor in the nation's
mines, mills and factories. The Court handed down this decision in
the face of the argument that leaving the regulation of child labor
to the states would tend to drive down wage scales in all of the states,' 33
perhaps against the wishes of most of them. The federal government
submitted that freely available child labor was cheap labor. 34 Further, it argued that manufacturers who were located in states where
cheap child labor was available would induce manufacturers who were
located in other states to obtain cheap labor there too, when both
sets of manufacturers competed for the same customers in the nation's
markets. " Therefore, the federal government contended that the commerce clause authorized Congress to control wage competition in the
nation's factories that resulted from the nationwide sale of their products.' 3 6
The force of this argument is easy to see today, especially in
the world market. The loss of American manufacturing jobs to low
wage foreign manufacturers has been staggering during recent years.
Some American manufacturers have joined the exodus by moving their
plants abroad in an attempt to remain competitive in the American
market.
Consequently, the Court in Hammer v. Dagenhartdid not dispute
the argument that cheap labor in part of the nation created pressure
130.
131-164.
131.
132.
133.
134.
135.
136.

See supra text accompanying notes 1-7; See infra text accompanying notes
247 U.S. 251 (1918).
Id. at 277, 281.
Id. at 254-44 (argument of the solicitor general).
Id.
Id.
Id.
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for cheap labor in the rest in view of competition in the national
markets.' 3 7 Instead, the Court proclaimed that cheap labor, even that
of young children, was one of the local economic advantages of a
state that Congress was powerless to interfere with.' 3 8
The Supreme Court handed down similar judgments during part
of the Great Depression and New Deal. Then, the great unregulated
national market seemed to have produced very low prices and wages
and desperate hard times that appeared unwilling to go away of their
own accord. Consequently, Congress decided to legislate economic
recovery by prescribing controls for prices, wages and hours, working conditions and trade practices in some of the nation's basic industries.' 39 The Supreme Court remained unreceptive for a long time.
Thus, in Schechter Poultry Corp. v. United States,' 0 Congress
had prescribed controls for the poultry industry by establishing prices,
minimum wages, maximum hours and collective bargaining and by
prohibiting child labor and other trade practices.'' This system of
controls was challenged by an intrastate slaughterhouse in New York
City that received chickens from other states, processed them and sold
them to retailers for sale and consumption in the city.' The Court
struck down Congress' program, holding that the commerce clause
did not authorize Congress to regulate intrastate commerce throughout
the nation.' 3
The United States, in Schechter, did not lack arguments in support of a complete national scope for Congress' commerce power.
The federal government said that its program would increase national
chicken production and consumption by reducing the number of spoiled
chickens that were helping to depress sales.'" It also argued that its
program would prevent labor strikes that would curtail the interstate
flow of chickens.' 3 The federal government further submitted that
its program was part of a larger plan to stimulate national economic
recovery.' 6
137. Id.at 273, 275.
138. Id.
139. See Stern, The Commerce Clause And The National Economy, 1933-46,
59 HARV. L. REV. 645, 653-54 (1946).
140. 295 U.S. 495 (1935).
141. Id. at 521-23; See also Stern, supra note 139, at 645, 659-64.
142. Schecter, 295 U.S. at 520-21.
143. Id.at 549.
144. Id. at 508-509 (argument of Donald R. Richberg on behalf of the United
States).
145. Id.at 514.
146. Id.at 513.
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Finally, the federal government explained why only it could effectively address maladjustments in the national market that had come
with economic catastrophe. It pointed out that the unregulated national
market left the states, acting individually, powerless to address the
market's flaws because of the limited territorial reach of each state's
power."4 7 If a state unilaterally imposed costly improvements upon
private business in its territory, the state would simply drive away
much of its private business to states that were willing to leave matters alone.' 8
The Supreme Court rejected all of these arguments.' 9 The Court
said that the Constitution did not authorize a centralized national
government.' 0 It also remarked, inexplicably, that Congress had impermissibly undertaken to regulate matters that only the states could
regulate,'' although it was clear that competitive forces in the national
market made the states powerless, in effect, to regulate these matters, too.' 52 This made no difference at all to the Supreme Court.
Thus, the national marketplace itself rather than government was the
only effective regulator of the nation's intrastate commerce under the
Constitution.
This construction of the Constitution, of course, was not willingly accepted by a federal administration in Washington, D.C., that
was committed to a New Deal and federal regulation of the national
economy. Consequently, it elicited a strong protest from counsel for
the United States' 53 in Carter v. Carter Coal Co.' 5 which, like the
Schechter case, involved a detailed comprehensive code, including provisions for price controls and collective bargaining for regulation of
the nation's coal industry.' 55
Counsel for the federal government in Carter Coal Co. complained
that somehow a grant of power to Congress to regulate commerce
among the states had mysteriously ended up disabling all governments
under the Constitution from effectively regulating most of the nation's
commerce, including its producing industries.' 6 Thus, federal counsel
submitted that there should not "lurk within the interstices of the
147.
148.
149.
150.
151.
152.
153.
154.
155.
156.

Id. at 548-50.
Id.at 549.
Id.at 548-50.
Id.at 549.
Id.
Id.
See infra note 156.
298 U.S. 238 (1936).
Id.at 282-84.
Id.at 260-61, 267-69.
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Constitution crevices through which effective government ability to
deal with great public questions may unconsciously have sifted
away.""' Surely, counsel urged, a mere power vacuum in the Constitution, itself, did not permanently enact "as a rule of our fundamental law the economic policy of laissez faire."' 58
The Court's six-judge majority in Carter Coal Co., however,
assured federal counsel that his apprehensions were exactly what the
Constitution prescribed. Federally mandated collective bargaining for
the nation's coal mines was intrastate commerce that Congress could
not reach with its commerce power or any of its other granted
powers. 111
It did not matter that the chaotic economic problems of the nation's coal industry predated the Great Depression and had resulted
in a progressive downward spiral of price cutting and wage cutting
that had led to "starvation wages for the miners."' ° Equally unimportant was the magnitude of the harm that conditions in the coal
fields might inflict upon the rest of the nation.'" Labor relations in
the nation's basic producing industries were held to be as remote from
the power of the national government as the subject of family law
itself.' 62 About employment in the mines, the Court said: "The relation of employer and employee is a local relation. At common law,
' 63
it is one of the domestic relations."'
C.

CONTRADICTION OF AN EXCEPTION FOR STATE EMPLOYEESSIMILARITY TO SOME BEGRUDGING PRECEDENTS

Eventually, the Supreme Court brought the nation's producing
activities within the spatial reach of Congress' commerce power.' 61
In fact, the present Supreme Court justices who would place employee
benefits of state and local government employees beyond the reach
of Congress' commerce power would not do this because of any spatial
shortfall of Congress' power over intrastate activity. They concede,
in other words, that Congress could regulate state enterprise if it were
only private enterprise. 6 Instead, the impermissible interference with
157.
158.
159.
160.
161.
162.
163.
164.
165.

Id.at 268.
Id. at 261.
Id.at 289-293, 303-04, 307-09.
Id. at 261.
Id. at 308.
Id. at 292.
Id.at 308.
See infra text accompanying notes 187-203.
See supra text accompanying notes 48-51.
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the performance of state and local government functions is the reason
given for wanting to abridge Congress' regulatory power over the
66
employee benefits of state and local government employees.'
Whatever the reason, of course, the result would be the same.
The marketplace or economic laissez faire, often an inadequate
allocator of benefits, would fix the employment benefits of state and
local government employees, as it once did for private sector employees
in the nation's producing activities. Such a contradiction in Congress'
commerce power would leave the door ajar for the winds of backward
change, perhaps a return trip over the same halting, begrudged, uncertain steps that marked the expansion itself of Congress' commerce
power.
There were times when the expansion itself, or what passed for
6
gestures in this direction, was bizarre. In Carter v. Carter Coal Co.,'1

for example, a Court majority of six justices held that the commerce
clause did not give Congress the power to require collective bargaining in the nation's coal mines.' 68 Chief Justice Hughes wrote a separate
69
opinion that agreed with this conclusion.'

Carter Coal Co. involved more than collective bargaining,
however. The case also concerned a system of price control for all
of the nation's coal sales.' 70 The price control provisions, in other
words, applied to intrastate as well as interstate coal sales. Five justices
of the Court's majority, however, decided not to decide whether Congress' commerce power allowed Congress to regulate intrastate as well
as interstate coal sales. Instead, these majority justices held that Congress inseparably tied the price control provisions to the collective
bargaining provisions and, consequently, that both fell together.' 7
Chief Justice Hughes, nevertheless, parted company with the rest
of the majority justices on whether Congress tied the two provisions
together inseparably. He found these provisions to be severable, each
from the other.' 72 He also intimated that Congress had the power
to regulate intrastate coal sales,' 3 notwithstanding his simultaneous
opinion that Congress could not regulate labor relations in the coal

166. See supra text accompanying notes 55-66.
167. 298 U.S. 238 (1936).
168. Id. at 317-218 (separate opinion of Chief Justice Hughes); 324-41 (dissenting and concurring opinion of Justice Cardozo, joined by Justice Brandeis and Stone).
169. Id.
170. Id. at 282.
171. Id. at 315-17.
172. Id. at 320-21.
173. Id.at 319-20.
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mines.' 74 Chief Justice Hughes, therefore, apparently took the strange
position that Congress' commerce power allowed Congress the power
to regulate the intrastate as well as the interstate sale goods, but not
the sale price of the labor that produced them.
A legislated viable price for coal by itself, of course, would have
stabilized competition and also could have increased coal revenue and
permitted the coal companies to give the miners a pay increase.'"
This latter result, if it happened, would have given the miners some
of the benefits that mandatory collective bargaining would have provided. Simultaneously, it would have withheld power from Congress
to regulate all of the nation's intrastate commerce, especially the allocation of benefits between capital and labor, a power that Chief Justice
Hughes obviously was not anxious for Congress to have.
The ultimate position of the four-justices phalanx of the majority opinion in National League of Cities was somewhat similar. The
practical necessity of their position eventually would have stripped
Congress of most of its power to improve employee benefits for state
and local government employees.' 7 6 At the same time, however, Congress would have had the power, at least for a while, to improve
employee benefits in the private sector.' 7 7 This contradiction is similar
to the one that Chief Justice Hughes seemed to propose in Carter
v. Carter Coal Co., namely, that, except as some kind of trickle down
principle might operate, Congress can regulate intrastate producing
activity to promote the economic welfare of employers, but not
employees.
Strangely enough, moreover, Chief Justice Hughes endorsed
another similar half measure of commerce power for Congress in
NLRB v. Jones & Laughlin Steel Corp.,'7 8 which was decided only
two years after Carter Coal Co. In Jones & Laughlin, another 5-4
decision,' 79 Chief Justice Hughes wrote the opinion of the Court
upholding Congress' prescription of collective bargaining for the steel
industry.
To hold, as he did, that the commerce clause allows Congress
to require collective bargaining for steelworkers, but not for coal
miners, seems incongruous on its face. The steel industry, however,
is organized on a vertical interstate basis with steel companies own174. Id. at 317-18.

175. See Stern, supra note 139, at 666.
176. See supra text accompanying notes 48-66.
177. See supra text accompanying notes 48-51.
178. 301 U.S. 1 (1937).

179. Id. at 76.
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ing all of the processes in the business beginning with the gathering
of raw materials, through manufacturing to sales, and including
transportation into and out of mills. 8 ' This emphasis upon ownership of all of the processes in single integrated units that reach across
state lines strongly implied that fragmented local units of business
would remain beyond the reach of Congress' commerce power.
Jones & Laughlin also had another aspect that might provide
an additional basis for allowing Congress only a limited regulatory
power over the nation's producing activities. The Court justified Congressional control of labor relations in the nation's steel mills on the
ground of preventing strikes and their consequential disruption of the
interstate shipment of goods,' 8 ' a ground for Congressional regulation that had been rejected in Carter Coal Co.'82 Much later, the
Court also emphasized strike prevention in Maryland v. Wirtz'8 3 when
it upheld application of the Fair Labor Standards Act to state
employees in state service enterprises of hospitals and schools.
As a measure of Congress' regulatory power, however, strike
prevention could be susceptible to a balancing or magnitude test,' 84
like the test in National League of Cities'85 itself that would allow
almost unlimited manipulation and whatever result the Supreme Court
might want to reach in a particular case. That there has been no sign
since Jones & Laughlin that strike prevention might be put to this
use' 8 6 does not mean that the use itself is unavailable. Strike prevention could become the fulcrum of a combined magnitude and
qualitative interest test for determining the constitutionality of Congressional regulation under the commerce clause that could give various
conflicting local and interstate interests different weight and permit
whatever outcome the Supreme Court wanted.' 8 7
Today, of course, there are sound rationales to support a very
pervasive scope of Congress' commerce power. The begrudging history
of the expansion of Congress' commerce power should not obscure
these rationales. They are the prevention of nationwide unfair competition and making a fair allocation of the benefits of the national

180. Id. at 25-28, 41. Cf. United States v. Darby, 312 U.S. 100, 123 (1941).
181. Jones & Laughlin, 301 U.S. at 41.
182. 298 U.S. 238, 308 (1936).
183. 392 U.S. 183, 191 (1968).
184. Jones & Laughlin, 301 U.S. at 41.
185. 426 U.S. 833, 852-53, 855 (1976).
186. Jones & Laughlin, 301 U.S. at 41.
187. See supra note 185 and accompanying text; see also National League of
Cities, 426 U.S. at 880-81 (1976) (Stevens, J., dissenting).
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economy,' 8 or the great interstate business machine, among capital,
labor and other groups. They will be addressed now. The prevention
of unfair competition will be discussed first.
D.

UNFAIR COMPETITION

1. Producing Activity
Any possibility of limiting Congress' power to regulate producing activity to enterprise that is organized across state lines disappeared in United States v. Darby.'89 In Darby, the Court upheld application of the Fair Labor Standards Act to the employees in a small
sawmill' 9 ° in Georgia that shipped lumber in interstate commerce.91
The basis for Congressional regulation of this small intrastate manufacturing enterprise was to prevent unfair wage competition by producers
throughout the states who pursue the same customers in different
states.

2.

111

Retail Employees

The consequences of unfair interstate wage competition are easy
to see when they are caused by producers. A producer with low wages
in one state puts competitive pressure on a producer elsewhere to keep
his wages low, too, when both producers compete for the same
customers. The consequences of unfair interstate wage competition
involving retailers and similar service industries, on the other hand,
are not easy to see because retailers in one state ordinarily do not
compete for the customers of retailers in other states. Therefore, strike
prevention and the consequential disruption of the interstate flow of
goods to retailing outlets may provide a more convenient explanation
for Congress' power to regulate retail wages.' 93
Still, interstate competition among the states to make themselves
attractive locations for industrial and commercial investments could
result in interstate pressure for low wages in retailing. A state with
a comparatively low cost of living might invite new plant investment.
The state, consequently, might be reluctant to lose this competitive
advantage by mandating or encouraging higher wages in its intrastate
service industries. Once again, Congressional regulation could be ap188.
189.
190.
191.
192.
193.

See
312
Id.
312
Id.
Cf.

infra text accompanying notes 201-207.
U.S. 100 (1941).
at 111; see Stern, supra note 139, at 886.
U.S. at 111.
at 122.
Maryland v. Wirtz, 392 U.S. 183, 191 (1968).
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propriate to prevent interstate competition from making wages in retailing and similar local service industries too low.
3. Control Over Deterrents And Inducements To Interstate
Movement Of Capital And Labor
Katzenbach v. McClung' 9 recognizes that Congress' commerce
power allows Congress to regulate intrastate conditions that substantially affect the interstate flow of capital and labor. The facts in
Katzenbach were far more modest, of course. Acting under the commerce clause,' 95 Congress commanded desegregated service in the
nation's privately owned places of public accommodation.' 96 The question was whether the spatial reach of Congress' commerce power was
long enough to control the customer service policy at Ollie's Barbecue,
a small family-service type of restaurant in Birgmingham, Alabama,
whose sit-down service, so far as the facts disclosed, catered exclusively
to local white residents.' 9 7
The Supreme Court upheld the power of Congress to prescribe
the customer service policy in Ollie's Barbecue for more than one
reason. Opening the restaurants to the nation's blacks could not help
but stimulate interstate shipments of products that restaurants sell to
their customers.' 98 Further, mandating a nonracial service policy in
the nation's restaurants is likely to encourage interstate travel by blacks
99
and certainly to increase the enjoyment of the experience.'
But the Court had more to say, and it went much farther than
the potential contribution that the absence of apartheid at the nation's
Ollie's Barbecues would make to the interstate travel and recreation
industry. The Court said that racial segregation deterred the interstate
movement of capital and labor into the states where it was practiced
and that Congress could use its commerce power to remove the deterrent. 00
Thus, Katzenbach v. McClung lets Congress control intrastate
practices that substantially affect the movement of capital and labor
from state to state. It is clear, consequently, that Congress can prescribe
a minimum wage in local retail service industries. Further, this power
is part of a more general power to regulate competition among the
states, including competition in attracting new business.
194. 379 U.S. 294 (1964).
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E.

ALLOCATION OF THE BENEFITS OF THE GREAT
INTERSTATE BUSINESS MACHINE

The commerce clause clearly lets Congress soften the harsh edges
of interstate competition, although accomplishment of this objective
may seem to some to involve intrusive regulation of local interests
in the states. Further, the power to do this must mean that Congress
has the power to make sure that workers are viable consumers. Congress does not have to accept what the marketplace allocates to its
participants as fair or enough. This has been true of producers for
a long time. It must also be true of workers.
An individual state, for example, has always been practically
powerless to help its farmers receive a viable price for their products
when the market does not provide one." ' The market that determines
the prices for a state's farm products, after all, lies beyond the territorial reach of a single state's regulatory power. A national legislative
response, therefore, is required when the unregulated national market
refuses to provide satisfactory prices. Congress provided a national
response. 2 The Supreme Court eventually upheld Congress' enactments.2 o3
Price controls protect the public at large, or the consumer, from
the disruption in price and supply that sometimes comes with
unregulated competition."
Price controls are also meant to provide
viability to producers. 5 Regulation of price, however, to protect producers and consumers also requires a determination of what employees
can afford to buy because employees are also consumers. This
necessarily involves consideration of whether employees who make
substandard wages should receive standard wages. Once Congress
decides to allocate the benefits of the great interstate business machine,
instead of letting the marketplace do the job, Congress ought to be
able to help any group who depends upon these benefits.
F.

OPPORTUNITY TO PARTICIPATE IN THE NATION'S ABUNDANCE

Hodel v. Indiana"°6 held that Congress can severely curtail stripmining of the nation's croplands, an intrastate activity, even though
a federal government report had said that continuous surface mining
201.
202.
203.
204.
205.
206.

See Stern, supra note 139, at 901-02.
Wickard v. Filburn, 317 U.S. 111, 126 (1942).
Id.
Nebbia v. New York, 291 U.S. 502, 538 (1934).

Id.

452 U.S. 314 (1981).
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for the next 166 years would destroy only 1%- of then nation's
cropland.2"' Further, as might be expected, the Court said that Congress can regulate an activity when there is simply a rational basis
for believing that it affects interstate commerce. 2081Justice R
Rehnquist,
protesting in dissent, observed that letting Congress regulate an activity that simply had an effect upon interstate commerce, rather than
a substantial effect, as had been required theretofore, would support
Congressional regulation of any activity.20 9
A mere effects test is so easy to satisfy that, if the Court meant
what it said, all that the test will require is simply an explanation
that will be readily forthcoming. There is no apparent reason for requiring such an explanation. It would be more straightforward to say
plainly that Congress can regulate all of the nation's commerce without
qualification.
But the commerce clause law has always been anything except
straightforward. Even when Congress' commerce power did not reach
most intrastate activities, 1 0 the Supreme Court occasionally let Congress regulate interstate commerce merely to strike at harms that were
local. Congress, for example, was once powerless to prohibit prostitution because it was intrastate commerce. 21 ' The Supreme Court, at
the time, nevertheless, upheld Congress' enactment of the Mann Act,
22
which forbids the interstate transportation of prostitutes.
Prostitution, of course, can involve coercion of the prostitute.
The Mann Act itself was called the White Slave Act. 2 13 The interstate
transportation of prostitutes, therefore, may partake of kidnapping
and Congress undoubtedly has the power to prohibit the transportation of kidnap victims across state lines.2" ' But the real evil is prostitution, itself, and this evil is largely intrastate commerce.
Further, Congress' power over gambling was once similar to its
power over prostitution. Champion v. Ames, 1 5 for example, upheld
Congress' power to forbid the interstate transportation of lottery tickets
although, at the time, Congress lacked regulatory power over intrastate
207. Id.at 322 n.8.
208. Hodel v. Indiana, 452 U.S. 314, 321-24 (1981). Cf. Hodel v. Virginia Surface Mining and Reclamation Ass'n, 452 U.S. 264, 276-77, 281 (1981).
209. Virginia Surface Mining, 452 U.S. at 307-08, 310, 312.
210. See supra text accompanying notes 127-164.
211. Cf. Hammer v. Dagenhart, 247 U.S. 251, 270-73 (1918); Hoke v. United
States, 227 U.S. 308, 321-23 (1913).
212. 227 U.S. 308 (1913).
213. Id.at 317.
214. Chatwin v. United States, 326 U.S. 455, 456-57 (1946).
215. 188 U.S. 321 (1903).
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gambling." '6 Unlike the interstate transportation of prostitutes, however,
the mere transportation of lottery tickets across state lines is harmless.
Once more, nevertheless, the Supreme Court let Congress regulate
interstate transportation to strike at an intrastate evil that lay beyond
the reach of Congress' power to regulate commerce.
Moreover, the prostitution and gambling cases were not unique
examples of this dimension of Congress' power. Thus, long after
recognition of Congress' power to regulate intrastate commerce that
has a substantial effect upon interstate commerce, the Supreme Court
still relies upon Congress' power to prevent the interstate distribution
chain from causing harm,"1 7 even when it occurs from use of a product in which interstate commerce has come to an end." 8 Thus, Congress can deny the use of firearms that have moved in interstate commerce to persons who present a peculiar risk of misusing them. 2 9
220
It is immaterial that this use is intrastate commerce.
The more recent precedents, of course, whether they permit congressional regulation of intrastate commerce that has a substantial
effect or simply any effect upon interstate commerce, would clearly
let Congress regulate access to firearms throughout the nation. This
would include the power to reach firearms that were not distributed
through the interstate distribution chain and were used exclusively in
intrastate commerce. The reason is that any completely intrastate
firearms market in a particular state might lure firearms manufacturers from other states if Congress could not control access to firearms
in a completely intrastate market. Congress, therefore, could rationally
believe that such a dislocation of investment capital would be
undesirable.
Similarly, the recent precedents would surely let Congress regulate
intrastate prostitution and gambling. Perez v. United States,22 for
example, let Congress regulate intrastate loansharking because it provided a retail investment outlet for organized interstate criminal enterprise. 2222 Prostitution and gambling would also provide comparable
investment opportunities for organized interstate crime and, consequently, they would also be permissible grounds for the use of Congress' regulatory power.
Even apart from the enhancement that organized criminal enter216.
217.
218.
219.
220.
221.
222.

Id. at 357.
Barrett v. United States, 423 U.S. 212, 213-216, 218-19 (1976).
Id. at 213.
Id. at 213-216.
Id.
402 U.S. 146 (1971).
Id. at 149-50, 154.
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prise brings to Congress' commerce power, it would seem that Congress could conclude that some forms of consumption have an
undesirable impact upon industries that arguably provide better or
less harmful consumer products or services. Consequently, there would
seem to be nothing to prevent Congress from concluding that money
that is now spent on smoking, gambling, prostitution and firearms
would make a better contribution to the national economy if it were
spent on other forms of entertainment.
One must wonder why a search for interstate effects should ever
be necessary when Congress wants to regulate commerce of any
description. Gambling, smoking, prostitution and firearms take their
toll. The same is true of substandard labor, child labor or even apartheid. All of these practices cause serious harms. Apart from being
supported by a national economy that should be amenable to the control of the national government as well as the unregulated national
marketplace, interstate travel means that problems created by intrastate
activity in one state will soon be problems in other states. Moreover,
the commerce clause permits Congress to enact laws to protect consumers and to ensure viability to employers and employees. Therefore,
it ought to let Congress protect the opportunity of any group to participate in the promise and abundance of the nation.
G.

PRECEDENTS AFTER NATIONAL LEAGUE OF CITIES

BUT BEFORE GARCIA

Five significant cases involving the spatial reach of Congress' commerce power went to the Supreme Court after National League of
Cities, but before Garcia. Two of them, like National League of Cities
itself, concerned the state as an employer.2" 3 Further, the three remaining cases also activated the rule of National League of Cities
because they involved congressional regulation of state agencies as
well as the private sector.22 Two of these three cases, moreover, cast
Congress' commerce power over the private sector almost as expansively as the description of Chief Justice Marshall in Gibbons v.

Ogden. 225

223. EEOC v. Wyoming, 460 U.S. 226 (1983); United Trans. Union v. Long
Island R.R., 455 U.S. 678 (1982). See infra text accompanying notes 249-62.
224. FERC v. Mississippi, 456 U.S. 742 (1982); Hodel v. Indiana, 452 U.S. 314
(1981); Hodel v. Virginia Surface Mining and Reclamation Ass'n, 452 U.S. 264 (1981).
See infra text accompanying notes 225-38.
225. Hodel v. Indiana, 452 U.S. 314, 321-24 (1981); Hodel v. Virginia Surface
Mining and Reclamation Ass'n, 452 U.S. 264, 276-77, 281 (1981). See also Virginia
Surface Mining, 452 U.S. at 305 (Burger, C.J., concurring); Virginia Surface Mining, 452 U.S. at 311-12 (Rehnquist, J., concurring).
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Altogether, then, these three cases indicated no curtailment
whatever of Congress' power to regulate intrastate commerce in the
private sector. This development, consequently, was a countercurrent
that seemed to go against the grain of the ultimate implications of
National League of Cities and its immunity rule.226 This immunity
rule freed the labor relations of state and local governments from
the protection of Congress' commerce power.2 ' 7 Its judicial sponsors,
moreover, probably have in mind the same thing for much of the
228
private sector, too.
National League of Cities, however, was primarily concerned with
laissez faire economic relations among employers and employees and
perhaps other sellers and buyers, too. The countercurrent, on the other
hand, addressed other matters. These two developments, therefore,
are not incompatible.
Thus, two of the three cases in the countercurrent upheld severe
Congressional restrictions upon the strip mining of coal, a stationary
producing activity that definitely is intrastate commerce. 229 The third
case, FERC v. Mississippi,230 held that Congress can require state public
utility regulatory commissions to enforce regulatory standards, to
follow certain procedures and to consider adopting other standards
in the interest of conserving energy.2 3' Congress had made acceptance
of these requirements a condition for continued state public utility

regulation.232

Four justices dissented in FERC, however. 23 3 Three of the
dissenters believed that Congressional prescription of operating- rules
and procedures for state regulatory commissions infringed the
autonomy that is essential for the performance of their functions.3 '
The fourth dissenting justice objected to the congressional mandate
of procedures that Congress required the state agencies to follow.23 3
226. 426 U.S. 833, 845, 851-52 (1976).
227. Id.
228. See supra text accompanying notes 65-66, 84-97.
229. Hodel v. Indiana, 452 U.S. 314 (1981); Hodel v. Virginia Surface Mining
and Reclamation Ass'n, 452 U.S. 264; Carter v. Carter Coal Co., 292 U.S. 238 (1936).
230. 456 U.S. 742 (1982).
231. Id. at 746-51.
232. Id. at 765-66.
233. Justices Powell, O'Connor, Rehnquist and Chief Justice Burger. Id. at 771
(Powell, J., concurring in part and dissenting in part); Id. at 775 (O'Connor, J.,
concurring in part and dissenting in part) Chief Justice Burger and Justice Rehnquist
joined this opinion.
234. FERC v. Mississippi, 456 U.S. 742, 775-87 (1982) (O'Connor, J., concurring in part and dissenting in part).
235. Id.at 773.
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The dissenting justices were not consoled with the majority's
reasoning that since Congress could have preempted the functions of
the state regulatory commissions completely, it could insist upon lesser
measures that the states could accept if their regulatory agencies were
to remain in business.2 36 Similar reasoning for Congress' setting conditions upon participation by state agencies in Congress' program to
regulate the strip mining of coal in the two cases that were decided
contemporaneously with FERC v. Mississippi had been acceptable to
a unanimous Court. 23 ' Beyond these issues, one of the strip mining
cases held that Congress can regulate any activity that simply affects
intrastate commerce, even when the effect is insubstantial.23"
Although these recent cases authorize a spatial reach for Congress' commerce power that embraces all of the nation's domestic
commerce, they are not inconsistent with a nearly complete contraction of Congress' commerce power to regulate intrastate labor relations or other intrastate sale transactions. These cases, after all,
addressed two of the most urgent issues in recent times, namely, protection of the environment and energy conservation. Eventually, these
issues would have forced a modification of the limited conception
of Congress' commerce power that once prevailed, even if the Great
Depression and New Deal had not happened.
This limited conception of Congress' power required Congress
to keep its hands off the nation's factories and other intrastate producing activities.2 3 9 While this lack of power to govern persisted, the
nation would have been unable to enact an effective program to reduce
industrial pollution. The states, acting independently, could have imposed their own programs only at the risk of crippling the capacity
of their industries to compete in the interstate market. Congress, on
the other hand, would not have been allowed to regulate the nation's
factories and similar enterprises. Further, the energy crisis threatened
to cause dislocations that could have been adequately addressed only
by a national power over energy consumption and other related intrastate activity.
The precedents, of course, would have allowed an exception from
laissez faire government to let Congress address the serious harms
that were presented by the energy crisis and pollution of the environment. Ordinarily, constitutional law has been flexible enough to allow
236.
237.
ing and
238.
239.

Id. at 765-66, 773, 781-82, 786-87.
Hodel v. Indiana, 452 U.S. 314, 330 (1981); Hodel v. Virginia Surface MinReclamation Assn, 452 U.S. 264, 288-290 (1981).
Hodel v. Indiana, 452 U.S. at 321-24.
See supra text accompanying notes 127-164.
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the state to respond adequately to palpable danger to health and safety.
At one time, for example, a state was forbidden to interfere with
the number of hours that an employer could make his employees work
in ordinary occupations.24 0 Later, maximum hours laws were upheld.2 '
Although the Supreme Court finally accepted hours laws as necessary
to protect health,' the Court also explained that wages, the heart
of the employment contract, had sancrosanct protection from the
state's regulatory power,2" 3 and the same was also true of price in
other ordinary business transactions.2"
Similarly, National League of Cities would have allowed a comparable adjustment in the limited conception that it had in mind for
Congress' commerce power. National League of Cities, after all,
adopted a balancing test to determine when Congress could intrude
upon the enclave of protection that the case created.2" 5 Congress' commerce power, consequently, could reach the labor practices of state
and local government to protect an overriding national interest from
serious harm.24 6 The validity of a federal wage freeze that included
state employees, for example, was confirmed and explained as a valid
regulation to prevent runaway inflation.24 7
As Justice Stevens observed, dissenting, the majority justices in
National League of Cities would have let Congress stop a state
employee from burning air polluting coal in the furnace of the state
capitol, although Congress was powerless to require his employer to
pay him a minimum wage.24 8 National League of Cities, in other
words, was not meant to stop Congressional regulation of any intrastate activity in the interest of national health or some other interest
of comparable magnitude. Instead, it was primarily meant to restore
the marketplace as allocator of economic benefits between employer
and employee and perhaps sellers and buyers, too.
Further, this objective was consistent with one of the other two
Supreme Court cases involving Congress' commerce power after
National League of Cities but before Garcia. Thus, United Trans.

240.
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242.
243.
244.

Lochner v. New York, 198 U.S. 45, 54-55 (1905).
Bunting v. Oregon, 243 U.S. 426 (1917).
Adkins v. Children's Hospital, 261 U.S. 525, 553-54 (1923).
Id. at 545, 554-55.
Williams v. Standard Oil Co., 278 U.S. 235 (1929). See also L.
AMERICAN CONSTITUTIONAL LAW, 441-42 (1978).
245. 426 U.S. 833, 852-53 (1976).
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Union v. Long Island R.R. 2 '" held that Congress can apply the Railway
Labor Act to the employees of a railroad owned and operated by
the state.25 ° This case itself was quite unremarkable. Commerce clause
precedents had allowed Congress to regulate virtually all aspects of
railroading, even when Congress was powerless to regulate most of
the nation's intrastate commerce.251
The fifth and final significant case between National League of
Cities and Garcia was a loss, of course, for the constitutional supporters of limited government. EEOC v. Wyoming 252 held that Congress can exercise its commerce power to protect state game wardens
from mandatory retirement when they become fifty-five years old.25
EEOC v. Wyoming was also another 5-4 decision.254 Once more, as
had always been true, Congress' law created no threat to the performance of any state function. The majority pointed out that the federal
Age Discrimination in Employment Act allows an employer to
discharge an employee when the employee cannot do the job. 5 Beyond
this, abolishing mandatory retirement does require some adjustments
in an employer's pension plan, a task that is hardly overwhelming
to the modern actuary.25 6
In EEOC v. Wyoming, Justice Blackmun voted with the four
dissenting justices in National League of Cities to make up a new
majority, the one that decided Garcia.2 75 So, as in Garcia, the four
Supreme Court justices who prefer a new form of limited government for the nation lost another battle while they patiently wait for
reinforcements that will permit them to win the war.258
V.

ASSAULT

ON THE NEW DEAL

At the moment, Congress has regulatory power to provide private
sector employees with a fair share of the benefits of the national
economy.259 All justices who are now on the Supreme Court profess

249.
250.
251.
252.

455
Id.
See
460
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at 680.
Schecter Poultry Corp. v. United States, 295 U.S. 495, 544 (1935).
U.S. 226 (1983).

253. Id. at 234-35.
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255. Id.at 239.
256. Id. at 240-41.
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258. Id. at 251 (Burger, C.J., dissenting) Chief Justice Burger was joined by

Justices Powell, Rehnquist, and O'Connor.
259. Garcia, 105 S. Ct. at 1010.
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to agree with this proposition.2 60 Yet National League of Cities,2"6 '
and its four-justice phalanx who still hold to the majority opinion
in the case, 262 say that Congress lacks regulatory power to provide
more employee benefits for state and local government employees than
what their employers choose to pay them.2 63 National League of Cities,
of course, gives a reason why the Constitution requires only these
employees to accept what laissez faire provides while private sector
employees can enjoy the protective power of Congress.1 6 The inadequacy of this reason, however, strongly suggests that its proponents
have something else in mind.
National League of Cities said that employee benefits of state
and local government employees must be largely free from congressional control in order to protect the performance of state and local
government functions. 65 Application of the Fair Labor Standards
Act 6 ' to these employees, therefore, was unconstitutional. 7 The idea,
however, that a state cannot function effectively unless it has the constitutional right to be a sweatshop employer seems incredible on its
face. Besides, application of the Fair Labor Standards Act to state
and local governments help these governments. It assures them that
they can provide their employees with minimum benefits free from
the risk of being undersold by governments who would be willing
to drive the hardest bargain with their employees that the marketplace
would permit in order to protect and increase their industrial base.
In fact, National League of Cities itself is a far greater threat
to state and local governments than putting them under the Fair Labor
Standards Act. This Act prohibits interstate competitive pressure that
can drive wages below the level for decent living. But competitive
pressure of this description can do more than drive down wages. It
can exact a greater toll by successfully demanding savings that come
from the elimination of government programs.
Thus, two things are certain about National League of Cities.
Its rule is not necessary to protect the functions of state and local
governments. 2 68 The case does express a preference for laissez faire
269
in labor relations.
260. Id.
261. 426 U.S. 833 (1976).

262. 105 S. Ct. at 1021; see supra text accompanying notes 17-34.
263. 105 S. Ct. at 1021.
264. 426 U.S. 833, 845 (1976).

265. Id. at 845, 851-52.

266. 29 U.S.C. § 201 (1982).
267. 426 U.S. at 852.

268. See supra text accompanying notes 66-85.
269. See supra text accompanying notes 84-118.

1986:391

SUPREME COURT ASSA UL T

There is certainly no necessity to let laissez faire determine the
employee benefits of only state and local government employees.
Necessity justified National League of Cities, consequently, only if

its proponents saw a necessity to reestablish laissez faire in the private
sector. Placing most of intrastate commerce beyond the reach of Con°
gress' commerce power again would accomplish this objective.27
Perhaps the balancing test27 ' of National League of Cities and the
need to protect interstate processes from disruption might still permit

Congress to exercise plenary power over all interstate commerce, including labor relations that are part of it.

The reestablishment of such a limited, incomplete commerce power
of course, would scrap all of the basic New Deal
Congress,
for
regulatory programs that have endured, such as a national minimum
wage law, nationwide collective bargaining and perhaps price control
programs for farm products. These programs did not exist before the
New Deal. They would rapidly disappear if Congress could not regulate
all of the nation's business.
Further, although social security benefits are provided by Con2 2
gress' power to tax and spend for the general welfare, " rather than
its regulatory powers, these benefits might be threatened, too. The
supporters of the constitutional regime of laissez faire prior to the
270. See supra text accompanying, notes 127-164. The immunity doctrine of
National League of Cities was not the only recent sign that the Supreme Court might
have been preparing to drastically curtail the commerce power of Congress. This
immunity doctrine and a related doctrine, namely, the state market participant doctrine, happened to make a joint debut at the exact same time; Hughes v. Alexandria
Scrap Corp., 426 U.S. 794, 810 (1976); National League of Cities v. Usery, 426
U.S. 833 (1976). This latter doctrine upholds hostile action toward interstate commerce by a state as a market participator that the commerce clause would strike
down if the state were acting as a market regulator; see South-Central Timber Development, Inc. v. Wunnicke, 104 S. Ct. 2237 (1984), and cases cited therein at 2243-44;
United Building and Construction Trades Council v. Camden, 104 S. Ct. 1020, 1025-28
(1984). Further, the market participant doctrine looked in the direction of freeing
an indefinite number of state contractual transactions, including state contracts for
labor, from Congress' power to regulate commerce as well as from the negative
restraints of the commerce clause upon state regulation; see Hughes v. Alexandria

Scrap Corp., 426 U.S. 794, 805, 810 n.19. See also Alexandria Scrap, 426 U.S. at

824 n.4 (Brennan, J., dissenting). Consequently, both the immunity doctrine of
National League of Cities and the state market participant doctrine that is related
to it would facilitate a construction of the commerce clause that would bring back
laissez faire to labor relations and other contractual transactions throughout much

of the private sector. Cf. Clarke, Local Hire and the State Market ParticipantDoctrine: A Trojan Horse for the Commerce Power of Congress, 33 CLEV. ST. L. REV.
191, 217-21 (1984-85).

271. 426 U.S. at 852-53, 855; see supra text accompanying notes 181-86, 243-48.
272. Helvering v. Davis, 301 U.S. 619, 640-41 (1937).
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New Deal seemed most unenthusiastic about taxing employers to provide benefits to employees.27 3 Besides, this use of the taxing power
is inconsistent with the idea that the marketplace rather than the
government should allocate economic benefits between employer and
employee as well as other sellers and buyers.
Moreover, the four justices who were the phalanx of the Court's
majority opinion in National League of Cities, and who were also
the dissenters in Garcia, have a preference for limited government.
They would seem to prefer a constitutional regime that would let the
marketplace, rather than Congress, be the constitutional regulator of
employee benefits and perhaps the benefits from other business transactions, too. They do not leave their preference to surmise.
Among other statements of similar purport in Garcia, three of
these justices said:
In 1954, one could still speak of a 'burden of persuasion on those
favoring national intervention' in asserting that "National action
has ... always been regarded as exceptional in our policy, an intrusion to be justified by some necessity, the special rather than the
ordinary case." Wechsler, The Political Safeguards of Federalism:
The Role of the States in the Composition and Selection of the
National Government 54 Colum. L. Rev. 543, 544-45 (1954).274
The justices who endorsed this statement as a declaration of faith
forgot that the statement was made after two decades of the most
pervasive federal intervention in the private sector, starting with the
New Deal, that the nation had ever experienced. It seems accurate
only in expressing a longing for the good old days of limited government, a system that the people had repeatedly rejected at the polls
in election after election by overwhelming majorities.
These same three justices also said: "The Framers perceived the
interstate commerce power to be important but limited, and expected
273. In declaring a minimum wage law unconstitutional, the Court said that
the burden of a minimum wage "if it belongs to anybody, belongs to society as
a whole." Adkins v. Children's Hospital, 261 U.S. 525, 557-58 (1923). The Court
also invalidated compulsory pensions for railroad employees who were old enough
to retire and also placed social security itself in jeopardy. Railroad Retirement Board
v. Alfon Railroad, 295 U.S. 330 (1935). See also Leuchtenberg, The Origins of
Franklin D. Roosevelt's "Court-Packing Plan," 1966 Sup. CT. REV. 347, 355; cf.
National League of Cities v. Usery, 426 U.S. 833, 852 n.17 (1976). In invalidating
a federal minimum wage for state and local government employees, the Court said
that it expressed "no view as to whether different results might obtain if Congress
seeks to affect integral operations of state governments by exercising authority granted
it under other sections of the Constitution such as the spending power, Art. I, Sec.
8, Cl. I or Sec. 5 of the Fourteenth Amendment."
274. 105 S. Ct. 1005, 1037 (1985).
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that it would be used primarily if not exclusively to remove interstate
tariffs and to regulate maritime affairs and large-scale mercantile enterprise." 27 ' This conception of a minimal commerce power for Congress is essentially the same as that which a majority of the Court
approved in Carter v. Carter Coal Co., 7 6 where the Court invalidated
collective bargaining for the nation's coal industry and seemed equally
hostile to Congressional regulation of the rest of the national
economy. 2"
Three current members of the Court, therefore, look wistfully
backward to a commerce power for Congress that denied it the power
to enact the New Deal, let the marketplace govern the nation's
economic affairs and imposed upon the nation a regime of limited
government that the people did not want. Moreover, although the
three Supreme Court justices who appear to prefer some form of
limited government do not yet have Justice Powell firmly in their camp,
it would hardly come as a complete surprise for him to join them
should the appropriate occasion for it arise.
These justices have renewed a controversy that appeared settled
some time ago. Wickard v. Filburn,2" which was decided a long time
before National League of Cities, 79 adopted Chief Justice Marshall's
all-embracing conception of Congress' power over the nation's domestic
commerce."80 He said that Congress has the power to regulate the
internal commerce of a state wherever it affects other states."' Wickard
v. Filburn also accepted the Chief Justice's admonition that the correction of any abusive exercise of Congress' commerce power should
come from the political branches of the federal government, 8 ' and
so this issue stood resolved until National League of Cities expressed
a different viewpoint, one that might completely undo the New Deal
settlement and the related commerce clause precedents of the last half
century.
The possibility of this development was suggested, of course, by
the four justices who dissented in National League of Cities.28 ' But,
at the time, their warning seemed alarmist because National League
of Cities was so halting and uncertain a first step toward limited
275. Id. at 1034-35.
276. 298 U.S. 238, 297-99 (1936).
277. Id. at 314-16.

278. 317 U.S. Il

(1942).

279. 426 U.S. 833 (1976).

280. 317 U.S. at 120.

281. Gibbons v. Ogden, 22 U.S. (9 Wheat) 1, 194-95 (1824).
282. Wickard v. Filburn, 317 U.S. at 120; Gibbons v. Ogden, 22 U.S. (9 Wheat)
at 197.
283. 426 U.S. at 867-68.
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government that its final destination appeared dim. Now, however,
the four dissenting justices in Garcia seem to be thining ultimately
about laissez faire for the private sector. The initial skirmishing for
the assault upon the New Deal's constitutional settlement has been
completed. Far from settling the contest, Garcia is only a temporary
truce to redraw the battlelines and to more clearly define the objectives of the belligerents. 8 " The final settlement may be as revolutionary
as the New Deal itself. The spokesmen for limited government may
prevail.

284. Garcia, 105 S. Ct. at 1033 (Rehnquist, J., dissenting).

Ten Years After Weingarten:
Are the Standards
Really Clear?
DANIEL
I.

J. HERRON*

INTRODUCTION

Succinctly (and perhaps superficially) stated, the U.S. Supreme
Court in NLRB v. Weingarten, Inc.,' enforced an NLRB ruling
which recognized the right of an employee under section 7 of the
National Labor Relations Act2 to upon request, engage in concerted
activities for mutual aid or protection by having present a union
representative at an investigatory interview with management when
the employee reasonably believes that disciplinary action may occur
or result. Specifically, this case indicated that interference with the
rights of employees under certain circumstances to engage in concerted
activities constituted an unfair labor practice under section 8(a)(1).
The ruling poses four immediate questions that courts have been
struggling with for the past nine years: 1) the definition of "reasonably
believes"; 2) what constitutes "concerted activities for mutual aid or
protection"; 3) role of the requested representative; and 4) the definition of an "investigatory interview." The Supreme Court, however,
in enforcing the Board's ruling also adopted the rationale that the
"exercise of the right may not interfere with legitimate employer
prerogatives."' Thus, not only must the courts wrestle with the four
immediate questions as posed above, but they also must balance this
new employee right with "legitimate employer prerogatives." Therefore,
* Assistant Professor, Department of Business Administration, University of
Wyoming, Laramie, Wyoming. J.D.: Case Western Reserve University; B.A., Miami
University.
1. 420 U.S. 251 (1975).
2. 29 U.S.C. § 157 (1947). (NLRA § 7) [hereinafter NLRA] specifically states:

Employees shall have the right to self-organization, to form, join, or assist
labor organizations, to bargain collectively through representatives of their
own choosing, and to engage in other concerted activities for the purpose
of collective bargaining or other mutual aid or protection, and shall have
the right to refrain from any or all of such activities except to the extent
that such right may be affected by an agreement requiring membership in
a labor organization as a condition of employment as authorized in section
158(a)(3) of this title.
3. 485 F.2d 1135 (5th Cir. 1973).
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what may be a statutory due process right for the employee becomes
a burden for the employer. The courts are thus required to draw a
balance between the two.

1I. BACKGROUND
A.

WEINGARTEN ISSUE

Weingarten, Inc. operates a chain of retail stores. Based upon
employee reports, the management investigated employee Leura Collins
for possible theft and cash register shortages.' Collins and other sales
personnel were represented collectively by the Retail Clerks Union.,
During her interview with the store manager and company investigator,
Collins repeatedly asked for a shop steward or union representative
to be present. Collins' requests were denied., The investigations and
subsequent interview exonerated Collins of her purported wrongdoing. 7
After her examination, Collins reported the content of her interview to her shop steward. Based upon management's denial of Collins' requests for union representation during the interview, the union
filed an unfair labor practice proceeding against the company with
the NLRB.8
The Board ruled against the company and formulated what now
is referred to as the Weingarten right.' However, on appeal, the Fifth
Circuit refused enforcement of the Board's ruling,'" citing what is
characterized as an indisputable "long line of Board decisions, each
of which indicates-either directly or indirectly-that no union
representative need be present at an investigatory interview.'"'
4. NLRB v. Weingarten, Inc., 420 U.S. 251, 254 (1975).

5. Id.
6. Id.at 255.
7. Id.
8. Id.at 256.

9. Id.
10. 485 F.2d 1135 (5th Cir. 1973).
11. 420 U.S. 251, 264 (1975) (citing Weingarten, 485 F.2d 1135, 1137 (5th Cir.
1973)).
We agree that its NLRB's earlier precedents do not impair the validity of

the Board's construction. That construction in no wise exceeds the reach

of § 7 [of the NLRAJ, but falls well within the scope of the rights created

by that section. Cf. note I supra. The use by an administrative agency of
the evolutional approach is particularly fitting. To hold that the Board's
earlier decisions froze the development of this important aspect of the
national labor law would misconceive the nature of administrative decision
making....
Weingarten, 420 U.S. at 265-66.
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However, the Supreme Court held, in essence, that prior Board
decisions are not binding upon the Board if the Board has a reasonable
basis for its "new" decision and if its reasonable basis falls within
the statutory authority afforded the Board by Congress.' 2 Moreover,
it is not the province of the courts to enforce Board precedents, but
merely to determine whether the Board has acted within its statutorily
authorized discretion.
B.

JUDICIAL REVIEW OF NLRB DECISIONS

This "abuse of discretion" 3 approach that the Supreme Court
developed for the review of NLRB (if not all administrative agencies)
decisions has been clarified and reinforced time and time again. Yet,
the Court has remained ever mindful, at least in passing, that the
Board must continually balance employees' statutory rights and
employers' legitimate prerogatives. In Beth Israel Hospital v. NLRB,"'
the Supreme Court cited a 1956 case, NLRB v. Babcock and Wilcox
Co.," stating "accommodation between [employee-organization rights
and employer-property rights] must be obtained with as little destruc-6
tion of one as is consistent with the maintenance of the other."'
Yet that "accommodation" remains primarily a Board function, for
fit] is the Board on which Congress conferred the authority to develop
and apply fundamental national labor policy. Because it is to the
Board that Congress entrusted the task of "applying the Act's general
prohibitory language in the light of the infinite combinations of
events which might be charged as violative of its terms".

. .

that

body, if it is to accomplish the task which Congress set for it,
necessarily must have authority to formulate rules to fill the interstices
of the broad statutory provisions.7
12. It is the province of the Board, not the courts, to determine whether
or not the "need" exists in light of changing industrial practices.... For
the Board has the 'special function of applying the general provisions of
the Act (NLRA) to the complexities of industrial life' (citations omitted)....
Reviewing courts are of course not 'to stand aside and rubber stamp' Board
determinations that run contrary to the language or tenor of the act (citation omitted).. .the Board's construction here, while it may not be required
by the Act, is at least permissible under it....
Weingarten, 420 U.S. at 266-67.
13. Id.
14. 437 U.S. 483 (1978).
15. 351 U.S. 105 (1956).
16. Beth Israel Hosp. v. NLRB, 437 U.S. 483, 492 (1977) (citing NLRB v.
Babcock & Wilcox Co., 351 U.S. 105, 112 (1956)).
17. Beth Israel Hosp., 437 U.S. at 500-01 (citing Republic Aviation Corp. v.
NLRB, 324 U.S. 793, 798 (1945)).
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Moreover, the Supreme Court had recognized and adopted the
Board's "evolutional approach"' 8 as the appropriate method in
developing labor policy. As was emphasized in Weingarten:
To hold that the Board's earlier decisions froze the development of this important aspect of the national labor law would
misconceive the nature of administrative decision making.
"Cumulative experience" begets understanding and insight by which
judgments.. .are validated or qualified or invalidated. The constant
process of trial and error, on a wider and fuller scale than a single
advisory litigation permits, differentiates perhaps more than anything
else the administrative from the judicial process.9
Clearly, the broad latitude that the Court has given the Board
in freeing it from the rigid application of legal or administrative precedent allows the Board broad discretion in formulating administrative
decisions.
However, this does not mean that courts merely "rubber stamp" 2
Board decisions. Generally, if the Board's construction of the statute
is "reasonably defensible," a reviewing court may not reject ;t, even
if it has a preferred interpretation." In fact, the Court has rejected
Board rulings where they had "no reasonable basis in law, either
because the proper legal standard was not applied or because the Board
applied the correct standard but failed to give the plain language of
the standard its ordinary meaning." 2 2 Moreover, the Court has denied
a Board interpretation when that interpretation was "fundamentally
inconsistent with the structure of the Act" and when that interpretation in effect usurped "major policy decisions properly made by Congress. ' '23 Also, the Court has rejected any attempt by the board to
move "into a new area of regulation which Congress had not com'
mitted to it." 4
A recent case of the Court refusing to enforce a Board inter18. See supra note 11.
19. Weingarten, 420 U.S. at 265-66 (citing NLRB v. Seven-Up Co., 344 U.S.
344, 349 (1953)). See also NLRB v. Catholic Bishop of Chicago, 440 U.S. 490, 514
n.6 (1979) (Brennan, J., dissenting).
20. Weingarten, 420 U.S. at 266.
21. Ford Motor Co. v. NLRB, 441 U.S. 488, 497 (1979) (citing NLRB v. Iron
Workers, 434 U.S. 335, 350 (1978)).
22. Ford Motor Co., 441 U.S. at 497 (citing Chemical and Alkali Workers
v. Pittsburgh Plate Glass Co., 404 U.S. 157, 166 (1971)).
23. Ford Motor Co., 441 U.S. at 497 (citing American Ship Building Co. v.
NLRB, 380 U.S. at 300, 318)).
24. Ford Motor Co., 441 U.S. at 497 (citing NLRB v. Insurance Agents, 361
U.S. 477, 499 (1960)).
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pretation is NLRB v. Yeshiva University.2" In Yeshiva, the NLRB
found that faculty members at Yeshiva University qualified under the
NLRA as "employees." '2 6 The university maintained that the faculty
possessed enough indicia of "managerial status" sufficient to exclude
them from the NLRA's jurisdiction.27 The Supreme Court agreed with
the university, holding that the Board's opinion lacked relevant findings
of fact.2 8 In the absence of the Board's factual findings and in light
of the university's substantiation, the Court could not support the
Board.2 9
Thus, as demonstrated in the Yeshiva case, while the Board has
great latitude, it is still held to standards and criteria that must be
met. As in Yeshiva, the Board must also substantiate its opinions
as well as simply interpret and apply them.
The circuits have been quick to pick up and illuminate the
Supreme Court's method of weighing Board decisions. In a 1981 case, 30
the Tenth Circuit indicated: "The role of the judiciary is narrow;
a Board order is reviewed for consistency with the Act and for
rationality, but if it satisfies these criteria, the Board's application
of the rule, if supported by substantial evidence on the record as a
whole, is to be enforced." 3 A 1983 Third Circuit concurring opinion
pointed out that it is mandated to enforce any order which is permissible under the Act, even if an alternate reading is possible.3 2
25. 444 U.S. 672 (1980).

26. Id. at 678 (citing Yeshiva University, 221 N.L.R.B. 1053, 1054 (1975)).
27. NLRB v. Yeshiva University, 444 U.S. 672, 678 (1980).
28. Id. at 691.
29. The Court did drop an interesting footnote which illuminates the thinking
of the Court:
It is plain, for example, that professors may not be excluded merely because
they determine the content of their own courses, evaluate their own students,
and supervise their own research. There thus may be institutions of higher
learning unlike Yeshiva where the faculty are entirely or predominantly nonmanagerial. There also may be faculty members at Yeshiva and like universities who properly could be included in a bargaining unit. It may be that
a rational line could be drawn between tenured and untenured faculty
members, depending upon how a faculty is structured and operates. But

we express no opinion on these questionsfor it is clear that the unit approved
by the Board was far too broad.

444 U.S. at 690 n.31 (emphasis added).
30. NLRB v. American Can Company, 658 F.2d 746 (10th Cir. 1981).
31. Id. at 752-53 (emphasis added).
32. NLRB v. ARA Services, Inc., 717 F.2d 57, 70 (3rd Cir. 1983) (Adams,
J., concurring) (citing NLRB v. Transportation Management Corp., 462 U.S. 393
(1983)). See also NLRB v. Erie Resistor Corp., 373 U.S. 221, 236 (1963); Giacalone
v. NLRB, 682 F.2d 427, 430 (3d Cir. 1982).
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The First Circuit neatly capsulized the judicial review relationship to Board actions in its 1983 case, Friendly Ice Cream Corp. v.
NLRB." The court noted:
We, as the reviewing court, are given the power to "enter a decree
enforcing, modifying ....
or setting aside in whole or in part" any order
of the Board ....
Our role is not " 'to stand aside and rubber stamp'
Board determinations that run contrary to the language or tenor of
the Act." Rather, we must assure that the Board's unit determinations are not unreasonable, made arbitrarily or capriciously, or unsupported by substantial evidence. 3 '
The court then examined that judicial review essentially guards
against arbitrary decisionmaking by the Board. At the same time, the
court gives great deference to the particular expertise of the Board."
As the Supreme Court has explained, "the decision of the Board,
if not final, is rarely to be disturbed." 3 6
Thus, with the threshold question of the standard of judicial
review fairly well entrenched, the substantive questions stated in the
introduction of this article will be explored.

III.
A.

SUBSTANTIVE QUESTIONS RAISED BY WEINGARTEN

THE DEFINITION OF "REASONABLY

BELIEVES"

Weingarten rights can only attach if an employee "reasonably
believes" that disciplinary action is forthcoming or "reasonably believes
the investigation will result in disciplinary action ....
,3
" The Court
adopted the view that "reasonableness" must be measured by objective standards and no inquiry into the subjective motivations of the
employee would be permitted.3 8 This position seems to fly in the face
of logic. What an "employee believes" is clearly subjective. Even
though it may be based on objective criteria, it nonetheless remains
subject to the individual formulating the belief.
At least one post-Weingarten court has interpreted the Supreme
Court's test as emanating from the character of the "investigatory
interview.""9
33. 705 F.2d 570 (Ist Cir. 1983).
34. Id. at 575 (citing Packard Motor Car Co. v. NLRB, 330 U.S. 485, 491
(1947). See also Pacific Southwest Airlines v. NLRB, 587 F.2d 1032, 1037 (9th Cir.
1978); NLRB v. Chicago Health & Tennis Clubs, Inc., 567 F.2d 331, 335 (7th Cir.
1977); Ochsner Clinic v. NLRB, 474 F.2d 206, 209 (5th Cir. 1973).
35. Friendly Ice Cream Corp., 705 F.2d at 575.
36. Packard Motor Car Co. v. NLRB, 330 U.S. 485, 491 (1947).
37. Weingarten, 420 U.S. at 257.
38. Id. at 257 n.5.
39. Lennox Industries, Inc. v. NLRB, 637 F.2d 340, 344 (5th Cir. 1981)
(emphasis added).
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The Fifth Circuit interpretation changes "what an employee
believes" to "what may be reasonable for an employee to believe
in light of the circumstances." The corollary inference is that the emphasis is not on what an employee actually believes but on what that
employee is justified in believing.
Indeed, courts have couched their conclusions in terminology that
points to this new, revised definition. In reviewing a Weingarten-like
situation with an IRS employee, the D.C. Circuit concluded that the
employee "could have reasonably feared" that disciplinary action
would result from what the employee actually believed was not relevant, and was beyond the scope of the court's inquiry according to
the Weingarten test."' Indeed, the Weingarten test precludes any other
approach. The dilemma is that the test really does not fit the requirement."' What an employee "reasonably believes" requires some subjective inquiry. Such inquiry, however, is explicitly rejected.
B.

WHAT CONSTITUTES "CONCERTED ACTIVITY" FOR MUTUAL AID
OR PROTECTION

NLRB v. City Disposal Systems "2 is a recent case which brings
greater certainty to the type of individual employee action protected
by the NLRA. A review of NLRB and appellate court decisions reveals
three major approaches to the protection of individual activity as "concerted activity" within the meaning of section 7 of the NLRA: 1)
the approach that implies concert of action in certain circumstances; 3
2) the approach that protects individual action looking forward to
group action;" and 3) the literal approach. 5
In City Disposal Systems the controversy involved a truck driver
who was fired because he refused to drive equipment he perceived
as unsafe. 6 The Supreme Court, reversing the Sixth Circuit and
upholding the NLRB, held that although undertaken individually the
safety complaint was based in a labor contract right and constituted
40. Internal Revenue Serv. etc. v. Federal Labor Relations Authority, 671 F.2d
560, 564 (D.C. Cir. 1982).
41. The rationale for the test, though, is solid. The Weingarten Court noted
that "a probe of an employee's subjective motivations...would cause ... endless and
unreliable inquiry .... Weingarten, 420 U.S. at 257 n.5 (citing NLRB v. Gissel Packing
Co., 395 U.S. 575 (1969)).
42. 104 S. Ct. 1505 (1984).
43. Eastex, Inc. v. NLRB, 437 U.S. 556, 567 n.17 (1977) (survey of the appellate court cases).
44. Id. (citing Kellogg Co. v. NLRB, 457 F.2d 519, 522-23 (6th Cir. 1972)).
45. Eastex, 437 U.S. at 567 n.17 (citing NLRB v. Leslie Metal Arts Co., 509
F.2d 811 (6th Cir. 1975); Shelly & Anderson Mfg. Co. v. NLRB, 497 F.2d 1200
(9th Cir. 1974)).
46. City Disposal, 104 S. Ct. at 1505.
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concerted activity protected under section 7 of the NLRA. 7 Unlike
the majority of the circuits, the Court does not view the reference
to "concerted activities" under section 7 as limiting language. Further,
the decision rejects the plain language argument by noting that all
the circuits have recognized that some individual activity falls within
section 7, such as when an employee acts as a representative for Other
employees or attempts to induce employees to collective action.
The Weingarten Court only delves into a cursory discussion of
the requirement of "concerted activity for mutual aid or protection."
Moreover, that discussion pertains only to the particular facts of that
case. The Court notes:
The Board's holding is a permissible construction of "concerted
activities for...mutual aid or protection".... The action of an
employee in seeking to have the assistance of his union representative at a confrontation with his employer clearly falls within the
literal wording of § 7 that "[elmployees shall have the right.. .to
engage in.. .concerted activities for the purpose of... mutual aid or
protection.''"
However, the Court was forced to consider this specific issue just
three years later in Eastex, Inc. v. NLRB. 9 In this case Eastex, Inc.'s
union employees sought to distribute a union newsletter to employees
in any of the company's "non-working" areas. The company refused,
claiming that the union had other means by which to communicate
with employees. The union then filed an unfair practice charge with
the NLRB. The union asserted that the company was denying the
employees' right to act in concert for mutual aid or protection, a
right conferred by section 7 of the National Labor Relations Act.
"Because of apparent differences among the Courts of Appeals as
to the scope of rights protected by the 'mutual aid or protection'
the Supreme Court granted certiorari.
clause of § 7......
In disputing the NLRB order, Eastex claimed that since the
newsletter dealt primarily with general political-labor issues and not
a "specific dispute between employees and their own employer," 5 '
then the language of section 7 would not apply. Moreover, Eastex
claimed "that employees lose their protection under the 'mutual aid
or protection' clause when they seek to improve terms and condi47.
48.
842, 847
49.
50.

Id. at 1516.
Weingarten, 420 U.S. at 260 (citing Mobil Oil Corp. v. NLRB, 482 F.2d
(7th Cir. 1973)).
437 U.S. 556 (1978).
Eastex, Inc. v. NLRB, 437 U.S. 556, 562 (1978).

51. Id. at 563 (emphasis added).
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tions of employment or otherwise improve their lot as employees

through channels outside [i.e. in this case, the public, political area]
the immediate employee-employer relationship." 5 2
However, in enforcing the NLRB order, the Court disposed of
both of the contentions. Citing to a long line of cases, the court noted,
[Ilt has been held that the "mutual aid or protection" clause protects employees from retaliation by their employers when they seek
to improve working conditions through resort to administrative and
judicial forums, and that employees' appeals to legislators to protect their interests as employees are within the scope of this clause. 53
(footnotes omitted).
Yet the Court held back and refused to commit itself to the question
of what specific activities may constitute "concerted" activities in the
instant context.5" The Court would only go so far as to characterize
the distributing of a union newsletter as "concerted activity."
Nevertheless, the Court did admit that while "s6me concerted
activity bears a less immediate relationship" to the immediate employeeemployer relationship than other concerted activity, there is some point
where this "relationship becomes so attenuated so that it does not
fall within the 'mutual aid or protection' clause." 55 But, in denying
Eastex's arguments, the Court refused to note when that point of
attenuation does or would occur. Instead, the Court ruled that this
determination rests, not with the Court, but better yet with the
6
5

NLRB.

52.
53.
54.
55.

Id. at
Id. at
Id. at
Id.at

564-65.
565-66 (footnotes omitted).
566 n.15.
567-68.

56. Id. at 568 (citing to Republic Aviation Corp. v. NLRB, 324 U.S. at 793;
Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 194 (1941)). Moreover, the Court dropped

an extensive, somewhat clarifying footnote:
See Ford Motor Co., 221 N.L.R.B. 663, 666 (1975), enforced, 546 F.2d
418 (CA3 1976) (holding distribution on employer's premises of a "purely
political tract" unprotected even though "the election of any political can-

didate may have an ultimate effect on employment conditions"); cf. Ford
Motor Co. (Rouge Complex), 233 N.L.R.B. 698, 705 (1977) (decision of
Administrative Law Judge) (concession of General Counsel that distributions on employer's premises of literature urging participation in Revolu-

tionary Communist Party celebration, and of Party's newspaper, were unprotected). The Board has not yet made clear whether it considers distributions like those in the above-cited cases to be unprotected altogether, or
only on employer premises.
In addition, even when concerted activity comes within the scope of
the "mutual aid or protection" clause, the forms such activity may permis-
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Despite the Supreme Court's clarification, albeit somewhat limited,
of the "concerted activity for mutual aid or protection" clause in
Eastex, Inc., considerable confusion remains. The Third and Ninth
Circuits found themselves at odds over the application of this language
in two recent cases concerning the same petitioners. In E.L du Pont
de Numours and Co., Inc. v. NLRB,"7 the Ninth Circuit denied
enforcement of an NLRB order which found that an employee's
Weingarten rights had been violated when that employee refused to
sign a monthly performance evaluation with a co-employee present
as a witness. The Ninth Circuit reasoned that "the request of the
single employee is not 'concerted activity'; it is the backdrop of other
group activity that transforms it into concerted action." 8 The court
noted that the employee admitted "that he did not seek a co-employee's
advice, but wanted someone around only to document du Pont's position .... ' 5 9
The Third Circuit had a case almost on point with this Ninth
Circuit case. In E.I. du Pont de Numours and Co. (Chestnut Run)
v. NLRB, 60 the court of appeals held that a single employee's request
for a witness was indeed "concerted activity." 6 ' In alluding to the
Ninth Circuit's decision the court noted:
sibly take may well depend on the object of the activity. "The argument
that the employer's lack of interest or control affords a legitimate basis
for holding that a subject does not come within 'mutual aid or protection'
is unconvincing. The argument that economic pressure should be unprotected
in such cases is more convincing." Getman, The protection of Economic
Pressure by Section 7 of the National Labor Relations Act, ", 115 U. PA.
L. REV. 1195, 1221 (1967). Eastex, 437 U.S. at 556 n.18.
57. 707 F.2d 1076 (9th Cir. 1983).
58. Id.at 1079.
59. Id.
60. 724 F.2d 1061 (3rd Cir. 1983).
61. In determining "concerted activity" the court found:
In finding the Board's construction to be inconsistent with the Act, the Court
in Weingarten identified five justifications for the Board's decision. First,
the Court noted that although the employee alone has an immediate stake
in the outcome of the investigatory interview, nevertheless the union representation whose participation is sought would help safeguard the interests of
the entire bargaining unit by exercising vigilance over the fairness and uniformity of the employer's disciplinary practices. Second, the Court suggested
that the representative's presence provides an assurance to other workers
that they, too, can obtain such aid and protection if and when they need
it. Third, the Court stated that the presence of a representative serves the
most fundamental purposes of the Act in helping to eliminate and redress
the perceived imbalance of economic as well as of bargaining power between labor and management. Fourth, the presence of a representative could,
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We believe the Ninth Circuit's interpretation of Weingarten to be
foreclosed by the Supreme Court's expansive interpretation of Section 7 in the Weingarten opinion itself. In particular, the Court's
citation, apparently with approval, of Mobil Oil Corp. v. NLRB,
482 F.2d 842, 847 (7th Cir. 1973), cited at 420 U.S. at 260, 95 S.
Ct. at 965, suggests that the proper focus in evaluating the requirement of concertedness in this context should be on the literal nature
of the activity that would take place if the employee's request was
granted.6 2

There was, however, one major factual difference between the

two cases. The Ninth Circuit's case was a "non-union"

setting while

the Third Circuit's case was a "union" setting (i.e. requesting any
co-worker vis-a-vis a "union" representative). However, this is-not
a crucial difference. As the Third Circuit noted:

Nowhere in the Weingarten opinion is its holding expressly
grounded on the existence of a union. Nor can it be suggested that
the Weingarten Court was unaware of the possible application of
its holding to a non-union context, for Justice Powell noted this
potential extension of the majority's analysis in his dissent. 420 U.S.
at 270 n. 1, 95 S. Ct. at 969 n. 1. Had the Weingarten majority wished
to limit its holding to the union setting, it could have done so
explicitly.63
Nonetheless, this impasse between the circuits has become moot,
at least for now, since the Third Circuit's decision has been vacated
and remanded for other reasons at the request of the NLRB.64 The

court, though, in remanding did take note of the potential conflict
with the Ninth Circuit. The court observed in a footnote:

It is noteworthy that a remand may very well lessen the ultimate
expenditure of judicial resources necessary to resolve the § 7 issue
in this case. Since our previous opinion enforcing the Board arguably
the Court found, assist a "fearful and inarticulate" employee to relate accurately the incident being investigated. This may prove particularly beneficial
to the employer, since by helping the parties to get to the bottom of the
incident more efficiently, valuable production time may be saved. Finally,
the Court recognized that the representative may be able, through informal
discussion and persuasion conducted at the threshold, to serve as the catalyst
in the amicable resolution of disputes, and, in the union context, be able
to discourage unjustified grievances. (citations omitted)
E.L Dupont, 724 F.2d at 1065.
62. E.L Dupont, 724 F.2d at 1066.
63. Id. at 1065.
64. Id.
65. E.I. Dupont DeNemours & Co. v. NLRB, 733 F.2d 296, 298 n.2 (1984).
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conflicted with the Ninth Circuit's decision in E.L Du Pont de
Nemours & Co. v. NLRB, 707 F.2d 1076 (9th Cir. 1983), the
Supreme Court might have been impelled to grant certiorari in order
to announce uniform law on the subject. By remanding, we provide
the Board an opportunity to articulate an approach that could avoid
intercircuit conflict and obviate the need for Supreme Court review.65
Absent a definitive ruling from the Supreme Court, the circuits
remain, at best, hesitant in setting forth a definite standard on "concerted activity for mutual aid or protection." The result is a
hodgepodge of circuit standards most of which, though, eventually
rely on the Board's discretion, which may indeed be the ultimate standard.66
C.

ROLE OF THE REQUESTED REPRESENTATIVE

The Weingarten Court specifically adopted the Board's rationale
that first, "[t]he employer has no obligation to justify his refusal to
allow union representation, and despite refusal, the employer is free
to carry on his inquiry without interviewing the employee..., '"67 and
second, "the employer has no duty to bargain with any union represen68
tative who may be permitted to attend the investigatory interview."
Thus, the question becomes "what can the representative do other
than serve as a witness?" The Court suggested that a union representative could elicit favorable facts, thus saving the employer production time.6 9
However, there is no delineation between these two positions (i.e.
no duty to bargain with representative; representative as an assist to
investigatory process) as to what is suggested and what is required.
The Fifth Circuit recognized this possible contradiction by commenting that
[t]he court outlined the "contours and limits" of the right to union
representation... noting among them that [tihe employer has no duty
to bargain with the union representative at an investigatory interview." In its very next breath, however, the Court defined the role
of the union representative by quoting from the Board's brief:

66. See, e.g., Roadway Express, Inc. v. NLRB, 700 F.2d 687 (11th Cir. 1983);

Royal Development Co., Ltd. v. NLRB, 703 F.2d 363 (9th Cir. 1983); Inter-Mountain

Rural Electric Ass'n v. NLRB, 732 F.2d 754 (10th Cir. 1984). See generally, Gorman
and Finkin, The Individual and the Requirement of "Concert" Under the National
Labor Relations Act, 130 U. PA. L. REV. 286 (1981).
67. Weingarten, 420 U.S. at 258 (emphasis added).

68. Id. at 259.
69. Id. at 263.
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"The representative is present to assist the employee, and may attempt to clarify facts or suggest other employees who may have

knowledge of them. The employer, however, is free to insist that
he is only interested, at that time, in hearing the employee's own

account of the matter under investigation.""0

The fact situations confronting the Fifth Circuit were all Weingarten situations wherein the company refused the union representative any role in the investigatory interview other than as silent witness,
despite the representatives' attempts to assist and participate at the
employees' requests. The court precludes this kind of company action by holding that "put simply, the union representative is there
to help the employee in his effort to vindicate himself... [the company cannot have reasonably read Weingarten]... to leave open the
possibility that the employer might foreclose the union representative
from any participation .....
,7 In a footnote the court stated that "a
silent observer offers little in the way of 'aid and protection." '
In citing to NLRB v. Texaco, Inc.," a Ninth Circuit case, the
Fifth Circuit reasoned that Texaco simply recognized that interpreting
Weingarten to preclude representative participation is contrary to other
language in Weingarten where the court speaks of an active role to
be taken by the representative. 7 4
However, many times the role of the union representative or any
co-employee is simply to be a "silent witness," particularly in the
context of disciplinary action. In those cases, Weingarten applicability
hinges on whether the interview is investigatory or purely disciplinary.
D.

WHAT CONSTITUTES AN INVESTIGATORY INTERVIEW

The Weingarten Court did not go beyond the plain language of
"an investigatory interview which he the employee reasonably believes
may result in the imposition of discipline .....
,1 However, the NLRB
did differentiate between an investigatory hearing (i.e. a meeting to
elicit facts or information) and a disciplinary hearing (i.e. a hearing
designed to reprimand, suspend, or terminate an employee). In Baton
Rouge Water Works Co.,"6 the employee was reaching the end of

1984).

70. NLRB v. Southwestern Bell Telephone Co., 730 F.2d 166, 168-69 (5th Cir.
71.
72.
73.
74.
75.
76.

Id.at 172.
Id.at 172 n.6.
659 F.2d 124 (9th Cir. 1981).
730 F.2d at 172 (citing NLRB v. Texaco, 659 F.2d 124, 126 (9th Cir. 1981)).
Weingarten, 420 U.S. at 262.
246 N.L.R.B. 995 (1979).
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her probationary employment period. Her supervisors believed that
she was not "working out" and decided to terminate her at the conclusion of the probationary period. At the meeting in which the supervisor informed the employee of her termination, the employee requested
a union representative. The request was denied and as a result the
employee filed a grievance which resulted in the NLRB hearing."
The employee maintained that her Weingarten rights had been
violated. In response, the Board found that a union representative
only serves a legitimate purpose when information is being elicited
from the employee. However, in a meeting that only informs the
employee of action upon a previous disciplinary decision Weingarten
was held not to apply."8 Nevertheless, the Board did issue the following caveat:
We stress that we are not holding today that there is no right to
the presence of a union representative at any "disciplinary" interview. Indeed, if the employer engages in any conduct beyond merely
informing the employee of a previously made disciplinary decision,
the full panoply of protections accorded the employee under Weingarten may be applicable. Thus, for example, were the employer
to inform the employee of a disciplinary action and then seek facts
or evidence in support of that action, or to attempt to have the
employee admit his alleged wrongdoing or to sign a statement to
that effect, or to sign statements relating to such matters as
workmen's compensation, such conduct would remove the meeting
from the narrow holding of the instant case, and the employee's
right to union representation would attach. In contrast, the fact that
the employer and employee thereafter engaged in a conversation at
the employee's behest or instigation concerning the reasons for the
previously determined discipline will not, alone, convert the meeting
to an interview at which the Weingarten protects apply."
The Fifth Circuit picked up this NLRB decision, referred to as
the Baton Rouge Water Works exception, but put it in a slightly different perspective. In Anchortank, Inc. v. NLRB,8 ° the Fifth Circuit
adopted the Baton Rouge Water Works exception, but instead of
treating it as a separate Weingarten requirement, ruled that concerted
activity for mutual aid or protection is not implicated when the interview does nothing except inform the employee of a previous disciplinary
decision.8 The Fifth Circuit went on to say that it is crucial for the
77.
78.
79.
80.
81.

Id. at 997.
Id.
Id.
618 F.2d 1153 (5th Cir. 1980).
Id. at 1168.
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Board and Court to know exactly what went on at "the meeting."
Without such knowledge, it is impossible to "characterize the interview as 'disciplinary' or 'investigatory.''' 82
Although the courts have addressed the four immediate questions
posed by Weingarten, they have done so only rudimentarily and with
some confusion and hesitancy. Amidst this confusion, two 1983 cases
have shown the rigor which courts must use in applying the Weingarten
standards.
IV.

APPLICATION OF

WEINGARTEN

The Fifth Circuit was presented with what it described as "a close
case" and one in which "we might reach a different conclusion if
we were deciding the question in the first instance..." in Gulf State
Manufacturing, Inc. v. NLRB.83 The Weingarten issue developed when
Vincent Scott, a Gulf States employee, left work early without notifying
his supervisor. Scott maintained that the early departure was
necessitated by his need for back medication that he had forgotten
at home. Scott had been disciplined once before for refusing a work
assignment due to dizziness caused by the back medication.
The next day, Scott was summoned by the production manager.
On route to the meeting, Scott asked his supervisor if the union president, a co-worker, could be present at the meeting with the production manager. Scott was told that this was not possible since the company was not bargaining with the union."
At the meeting, the production manager, with Scott's supervisor
also present, told Scott that he was being given a written disciplinary
notice for his leaving early the day before. Scott protested, gave his
reasons for leaving, and claimed that the company was anti-union.
Scott was then given the disciplinary notice. The meeting ended. At
no time during the meeting did Scott request union representation. 5
In the subsequent unfair labor practice proceeding, the
administrative law judge found that Scott's request for union represen-

82. Id. at 1167-69.
83. 704 F.2d 1390, 1395 (5th Cir. 1983).
84. The Fifth Circuit noted this event with the following footnote: "The Company and the Union did not have any bargaining sessions between late 1977 and
October 1980. (Scott's meeting with the production manager was Feb. 13, 1980.)
We note, however, that Eaves' (the supervisor's) response was inappropriate: contract bargaining and Weingarten representation are not related functions .... 704
F.2d at 1392 n.l.
85. Id. at 1392-93.
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tation fell within the Baton Rouge Water Works Co.86 exception since
Scott's meeting with the production manager "was solely for the purpose of imposing previously-determined discipline." 8 7 Thus Weingarten
rights did not attach.
In the proceedings before the NLRB and eventually the Fifth Circuit, Gulf States also argued that since Scott did not make his request known to the production manager himself, he did not invoke
his Weingarten right for union representation. However, as the court
noted, the facts were clear that Scott requested union representation
from his supervisor and his supervisor was present at the meeting.
The Fifth Circuit noted:
In Lennox, we held that an employee had sufficiently invoked
his Weingarten right when the supervisor to whom the request was
made was present at the interview, even though the company official
who conducted the interview was unaware of the request and the
supervisor to whom the request was made did not know what the
full scope of the interview would be. Here the supervisor was present throughout Scott's meeting with the production manager; thus,
under Lennox, Scott's request.. .was sufficient to give rise to a Weingarten right. 88
However, the company also argued that the Baton Rouge Water
Works Co. exception should be applicable. In Baton Rouge, the NLRB
held that no section 7 right to the presence of a union representative
existed at a meeting held solely to inform the employee of a previously
made disciplinary decision.8"
While Scott's meeting with the production manager seems to fit
into the NLRB's Weingarten exception the NLRB has clearly indicated
that this exception is to be narrowly construed. In fact, the NLRB
pointed out further along in the Baton Rouge Water Works Co. case,
[lI]f
the employer engages in any conduct beyond merely informing
the employee of a previously made disciplinary decision... [then]
Weingarten may be applicable... [W]ere the employer to inform the
employee of a disciplinary action and then seek facts or evidence
in support of that action ....
such conduct would remove the meeting
from the narrow holding of the instant case ....
0
Both the administrative law judge as well as the NLRB found
86. 246 N.L.R.B. 995 (1979), enforced in Anchortank, Inc. v. NLRB, 618 F.2d
1153, 1166-68 (5th Cir. 1980).
87. Gulf States Mfg. Co. v. NLRB, 704 F.2d 1390, 1393 (5th Cir. 1983).
88. Id. at 1394.
89. Id. at 1394-95.
90. 246 N.L.R.B. at 997 (emphasis added).
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that the production manager had asked Scott, during the course of
the "disciplinary hearing," why he had left without informing a supervisor. This question, seemingly, is enough to invalidate the Baton
Rouge Water Works Co. exception since the employer was seeking
9 The
.
".
"facts or evidence in support of [the disciplinary] action ....
NLRB agreed, reversing the administrative law judge; the Fifth Circuit affirmed, somewhat hesitantly, by holding
[wihile this is a close case, and we might reach a different conclusion if we were deciding the question in the first instance, the
[NLRB's] interpretation of the conversation [between Scott and the
production manager] is clearly a permissible one.... Scott did instigate
the conversation, but the resulting discussion was not confined to
an explanation of the reasons for the decision to discipline him,
rather, the Board could and did find that the [production manager]
sought evidence to justify the discipline.92
The Sixth Circuit was presented with a similar situation in ITT
Lighting Fixtures v. NLRB.93 ITT Lighting Fixtures, a Mississippibased manufacturing plant, was opposed to an employee unionization campaign. However, in the resulting union election, the UAW
won by just twenty-two votes out of approximately three-hundred and
forty employees. The company contested the election and refused to
bargain with the UAW. During the pendency of the election campaign, a pro-union employee, Terry Williams, left his shift one-half
hour early in order to distribute leaflets at the main gate while the
on-coming shift was reporting for work.
Williams was called before the personnel administrator and two
other supervisors the next day and questioned about his unauthorized
leave. Williams asked to have another employee present; he was denied
this. Williams then refused to answer any questions and was given,
at the conclusion of the meeting, 9" a three day suspension.
ITT contended that Weingarten was not applicable to Williams'
situation. The company claimed that the decision to suspend Williams
had been made prior to the meeting. The court, however, following
the same line of logic as the Fifth Circuit in Gulf States Manufacturing Inc., held that any attempt to elicit further information from the
91. Id.
92. Gulf States, 704 F.2d at 1395.
93. 719 F.2d 851 (6th Cir. 1983).
94. The court notes however that "there is conflicting testimony as to whether
the managers notified Williams of his suspension at the meeting described above,
possibly even before the questioning began, or at a second meeting later that morning."
Id. at 853 n.1.
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employee pertaining to an even pre-decided disciplinary action triggers
a Weingarten situation. Citing the NLRB v. Texaco, Inc., the court
held that because the meeting was investigatory, the fact that the decision was previously made was of no consequence. 9" The court also
clarified that
had the meeting with Williams included only the notification of the

suspension, we would agree with the company that Weingarten does
not apply here. However, even if we accept the Company's version
of the sequence of events-that Williams was notified of the suspension prior to the questioning-we still find a Weingarten violation.
It is clear from the record that the managers wished to elicit further
information pertaining to the suspension.96

It then seems irrelevant that Williams refused to answer or that
the managers failed to get any further information concerning Williams'
actions. The conclusion i s that if any questioning of the employee
occurs during a disciplinary meeting, regardless of its sequential relationship with the nature of discipline and regardless of the employee's
answers or failure to answer, the meeting becomes an investigatory
one and Weingarten rights can attach. 9"
Nevertheless, ITT also maintained that Weingarten was not
applicable to Williams' situation since there was no certified union
to call upon for representation. The company claimed that Weingarten
simply did not apply when there was no union involvement.9 8
However, the court sidesteps this potential hurdle by pointing
out Williams' union activities, the pendency of union certification,
and the tentative approval of the union by the employees.
Finally, ITT maintained that Weingarten was not applicable to
Williams' situation because Williams requested a fellow employee only
as a potential corroborating witness, not as a "representative" to
safeguard Williams' rights. ITT claimed that Weingarten "envisioned
95. Id. at 853 (citing NLRB v. Texaco, Inc., 659 F.2d 124 (9th Cir. 1981)).
96. ITT Lighting Fixtures v. NLRB, 719 F.2d 851, 853 (6th Cir. 1983).
97. Weingarten rights are not self-executing. There must be a request by the
employee. In Weingarten, the Supreme Court adopted the NLRB's rationale in Mobil
Oil Corp., 196 N.L.R.B. 1052 (1972): "[T]he right to representation arises only in
situations where the employee requests representation .... Weingarten, 420 U.S. at
257 (emphasis added).
98. While the courts may hesitate on this issue, the NLRB has not. In Materials
Research Corp., 262 N.L.R.B. 1010 (1982), the Board held that nonunion employees
have the right to representation at an investigatory interview. See Stickler, Limita-

tions on an Employer's Rights to Discipline and Discharge Employees, 9

EMPL. REL.
L.J. 70 (1983). See also Herron, Investigation of Employee Misconduct-Must the
Union Be There?, 3 EMPL. REL. L.J. 255 (1977).
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active participation by the union representative in aid of the
employee ....
" not merely "a witness to corroborate his version of
what happened in a later grievance procedure." 99
The court agreed that Williams' sole interest may have been in
having a corroborating witness.' °° However, there is nothing at all
improper with this motive. The court indicated that "the Supreme
Court implied in Weingarten that one advantage of allowing the
employee to be represented at an investigatory confrontation was to
assure that the employee would enjoy 'recourse to the safeguards of
the Act."" '0 The court then summarily dismissed ITT's contention
by concluding that Williams did indeed have a valid concern in requesting the union representative. The court recognized that Williams
sought t o protect himself from any negative consequences of his prounion activity. 02
Ironically, though, the court made no mention of the seemingly
legitimate concern that ITT had with Williams' leaving without
authorization, the reason for the meeting in the first place. It does
not appear to be contested that Williams indeed left work early without
authority. Yet, it seems that this valid concern is put aside in light
of the company's failure to afford Williams his Weingarten rights.
It is not noted, however, what final determination the NLRB took
in regard to Williams' suspension. The NLRB ruling was simply
enforced.
V.

REMEDIES

An open question, remains, concerning what remedy(ies) is
appropriate in light of a Weingarten violation.
Clearly, if an employer conducts investigatory hearings without
affording Weingarten rights to the employees, the Board may issue
99. ITT Lighting Fixtures, 719 F.2d at 854 (emphasis added). The court,

apparently bothered by the Company's contention, further supports its "concerted

activity" finding by citing a number of similar circumstances: NLRB v. Columbia
University, 541 F.2d 922 (2d Cir. 1976), where the Second Circuit decided that a
request for a non-union employee representative to be present was protected under
Weingarten. A crucial fact in that case was that the employees involved in Columbia
University had a history of group activity protesting various workplace rules, although

they were not formally organized as a union. See also Anchortank, Inc. v. NLRB,
618 F.2d 1153 (5th Cir. 1980), where the court held that an employee's request for
another employee's presence is, in itself, "concerted activity" and thus satisfying
of that particular Weingarten requirement. Id. at 854-56.
100. ITT Lighting Fixtures, 719 F.2d at 853.
101. Id. (citing Weingarten, 420 U.S. at 262).
102. ITT Lighting Fixtures, 719 F.2d at 856.
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and a court enforce a "cease and desist" order. However, if an
employee is indeed disciplined as a result of the investigatory hearing, what status should the Board and subsequently the court afford
the discipline? The fact in Weingarten did not at all address this
issue. ' 3 However, the Supreme Court did address a comparable issue
in International Ladies' Garment Workers Union v. Quality Manufacturing Co. 04 The Court ruled that the firing of two employees was
directly related to those employees' insisting upon their statutory rights
under the NLRA. Thus, reinstatement and back pay was the
appropriate remedy. This ruling is the natural corollary to the preWeingarten decision in FibreboardPaper Products Corp. v. NLRB0 5
in which the Court noted that "[tihe legislative history of the NLRA
was designed to preclude the Board from reinstating an individual
who had been discharged because of misconduct."'' 1 6
This rationale has been adopted and summarized as this general
rule: "While the Board had broad authority to restore the status quo
and make whole any losses suffered by the employees because of unfair labor practice .... it does not have the power to order reinstatement or back pay for employees discharged for obvious personal
misconduct.... "07
103. The employee was not disciplined due to the confusion of company policy;
company policy was subsequently changed and clarified.
104. 420 U.S. 276 (1975).

105. 379 U.S. 203 (1964).
106. Id. at 217. The Court supported this conclusion by footnoting the following:
The House Report states that the provision was "intended to put an end
to the belief, now widely held and certainly justified by the Board's decision, that engaging in union activities carries with it a license to loaf, wander
about the plants, refuse to work, waste time, break rules, and engage in
incivilities and other disorders and misconduct." H.R. Rep. No. 245, 80th
Cong., 1st Sess., 42 (1947). The Conference Report notes that under 10(c)
'employees who are discharged or suspended for interfering with other
employees at work, whether or not in order to transact union business, or
for engaging in activities, whether or not union activities, contrary to shop
rules, or for Communist activities, or for other cause [interfering with war
production].. .will not be entitled to reinstatement.' H.R. Conf. Ref. No.
510, 80th Cong., 1st Sess., 55 (1947).

Fiberboard Paper Products, 379 U.S. at 217 n.11.

107. NLRB v. Potter Electric Signal Co., 600 F.2d 120, 124 (8th Cir. 1979)

(citing Hinson v. NLRB, 428 F.2d 133, 136 (8th Cir. 1970)). In Potter Electric Signal,

the court in denying the Board's enforcement of employee reinstatement and back
pay, found that "[t]he record is clear that the employees were not discharged for
requesting union assistance.. .the employees were discharged for a fight that resulted
in shutting down the production line ..... " Id. at 123 (emphasis added).

1986:81]

WEINGARTEN STANDARDS

In Montgomery Ward and Co. v. NLRB' 0 the Eighth Circuit
reviewed a Board order to reinstate two Wards employees who had
been discharged for admittedly stealing goods from Wards.'0 9 Wards
had failed to provide requested union representation to the two when
Ward supervisors interviewed them at the investigatory meeting. Upon
review, the Board issued a "cease and desist" order as well as an
order to reinstate and issue back pay to the two employees. The court
agreed with the Board at least in regard to the "cease and desist"
order. The court held that the board was correct in finding that the
employees were improperly denied union representation at the investigation interviews."' However, the court refused to enforce the reinstatement and back pay order since "the employees affected their own
discharge by stealing not by asking for union representation.""
A further elaboration on this rule was developed by the Seventh
Circuit in NLRB v. Illinois Bell Telephone Co.," 2 a case in which
an employee was discharged for alleged dishonest toll-call billings.
However, it was unclear where the company received its information
concerning the dishonesty. There were allusions in the record that
the employee's "discharge was not based solely upon her written statement which was obtained during the unlawful interview.""' However,
during that investigatory meeting, the employee rightfully asked for
a union representative and was denied. Thus, this court implied that
if the discharge was indeed premised upon a written statement obtained
at an unfair investigatory meeting, then the discharge itself would
be illegal. Therefore, in this case, the court remanded the case back
to the Board to determine whether evidence gathered outside the investigatory meeting existed to support the discharge.
This approach is consistent with the Board's own 1980 ruling
in Kraft Foods, Inc."' which held that once an investigatory interview is held contrary to Weingarten rights, then the employer must
show that "its decision to discipline the employee in question was
not based on information obtained at the unlawful interview.","
Yet, the Ninth Circuit, without elaboration, has held that the
Board's interpretation in Kraft Foods, Inc. is incorrect and unen108.
109.
110.
111.
112.
113.
114.

664 F.2d 1095 (8th Cir. 1981).
Id. at 1096.
Id.at 1096-97.
Id.
674 F.2d 618 (7th Cir. 1982).
Id.at 623.
251 N.L.R.B. 598 (1980).
115. Id. at 598.
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forceable." 6 The Ninth Circuit found that the NLRA does not permit such a construction. Thus, the standards imposed by the Seventh
Circuit in Illinois Bell seem to conflict with the Ninth Circuit's
standards. Again, the circuits have no guidance and must construct
criteria in a makeshift manner.
The Weingarten tests, standards and criteria have been created
by the Supreme Court. However, actual interpretation and application have been left to the circuits. Until the Supreme Court resolves
these differences or until the circuits accept the Board's ruling carte
blanche, an unlikely event, then these makeshift standards will continue to create inconsistent rulings within the circuits in applying and
interpreting Weingarten rights.

116. Pacific Telephone and Telegraph Co. v. NLRB, 711 F.2d 134, 137-38 (9th
Cir. 1983).

