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JEFFREY A. PARNESS*
AUSTIN W. BARTLETT*

Unsettling Questions Regarding
Lawyer Civil Claim Settlement
Authority

I

REASONS FOR UNCERTAINTY

C ivil claims are usually terminated by settlement. As many
settlements involve parties represented by lawyers, one

would expect that the controlling legal principles involving law-
yer settlement authority would have been resolved long ago. In
fact, courts and commentators have often declared the settled na-
ture of such principles.' Unfortunately, current legal guidelines
are quite unsettled. Recently, the American Bar Association
(ABA), the American Law Institute (ALI), and several state
supreme courts have each had a significant opportunity to quell
much of the uncertainty. Not only did they fail to seize the mo-
ment, but some compounded existing problems.

This Article will demonstrate the unsettled nature of contem-
porary legal principles governing lawyer civil claim settlement
authority. After reviewing recent ABA and ALI pronounce-
ments, it will review the possible lawmakers. In part, uncertainty
about the guidelines continues because there is confusion and de-
bate about relevant lawmakers. Lawmakers must be determined
in intrastate, interstate, and federal-state settings. The Article
will next demonstrate, particularly through recent state supreme
court decisions, many of the uncertainties plaguing the legal prin-
ciples guiding lawyers' work in civil claim settlements. These

* B.A., Colby College; J.D., The University of Chicago.
* B.S., Northern Illinois University; J.D., Northern Illinois University.
I See, e.g., Brewer v. National R.R. Passenger Corp., 649 N.E.2d 1331, 1333 (111.

1995) (concerning a lawyer's authority to settle a civil claim on behalf of a plaintiff/
client, the court says "the controlling legal principles are quite settled").
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uncertainties include doubts about express, implied, apparent, in-
herent, presumptive, and retroactive lawyer authority. Both con-
tent and terminology contain difficulties. In conclusion, the
Article will offer suggestions for the appropriate lawmakers and
for the public policies germane to lawyer civil claim settlement
authority, including ideas about possible new ABA, ALI, and
supreme court initiatives.

In part, the unsettled nature of the controlling legal principles
arises because there is confusion, which is often unrecognized,2

over whether general contract or agency law principles should
apply to civil claim settlements. Some courts broadly assert that
civil claim settlements are so comparable to other contracts,3 or
that lawyer-client relationships are so analogous to other princi-
pal-agent relationships,4 that the same contract or agency guide-
lines should apply.5 Further, some courts suggest that civil claim

2 See, e.g., United States v. International Bd. of Teamsters, 986 F.2d 15, 20 (2d Cir.
1993). The Court employed federal law to determine whether an attorney had ap-
parent authority to settle a federal contempt proceeding involving a client. The
court referenced an early version of THE LAW GOVERNING LAWYERS, infra note 27,
and used it to resolve a related question as to the attorney's actual authority, but
then employed the RESTATEMENT OF AGENCY, infra note 28, in resolving the appar-
ent authority issue. Id.

3 See, e.g., Hayes v. National Serv. Indus., 196 F.3d 1252 (11th Cir. 1999) ("In
general, the law of contracts governs the construction and enforcement of settlement
agreements."); Dillow v. Ashland, Inc., No. 97-6108, 1999 WL 685941, *1 (6th Cir.,
Aug. 24, 1999) ("In determining whether a settlement agreement is a valid contract,
the district court should refer to state substantive law."); Beverly v. Chandler, 564
So. 2d 922, 923 (Ala. 1990) ("The contract Mary Beverly made with her attorneys
and the settlement agreement made by her attorneys with Dr. Chandler are both
governed by principles of contract law and are as binding on the parties as any other
contract is."); In re Marriage of Davis, 678 N.E.2d 68, 69 (Ill. App. Ct. 1997) (con-
struing an agreed marriage dissolution judgment, the court said that the "same rules
that apply to construing contracts apply to interpreting divorce decrees"); City of
Chicago Heights v. Crotty, 679 N.E.2d 412 (Ill. App. Ct. 1997) (involving a similar
ruling for federal civil rights claim settled in state court); Omaha Nat'l Bank of
Omaha v. Mullenax, 320 N.W.2d 755, 758 (Neb. 1982) ("It is virtually undisputed
that a compromise and settlement agreement is subject to the general principles of
contract law and is enforceable under the same principles as other contracts.").

4 See, e.g., Blanton v. Womancare, Inc., 696 P.2d 645, 649 (Cal. 1985) ("As a gen-
eral proposition the attorney-client relationship, insofar as it concerns the authority
of the attorney to bind his client by agreement or stipulation, is governed by the
principles of agency."). But see, e.g., Edwards v. Born, Inc., 792 F.2d 387, 389 (3d
Cir. 1986) (referencing the general proposition in Blanton, the court recognized that
because this area "implicates practical and ethical considerations peculiar to the ad-
judicatory process ... courts have glossed agency principles" and thus look to both
general agency principles and special judicial precedents for guidance).

5 Some commentators suggest that traditional contract and agency law principles
should apply to the attorney settlement context. See, e.g., Grace M. Giesel, Enforce-
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settlements are so intertwined with the policies behind the claims
being settled that the settlements should be guided by the laws of
those lawmakers who created the relevant substantive laws.6 At
least for pending civil claims, other courts state that any settle-
ments should be chiefly governed by their own civil procedure
laws.7 Frequently, these judicial declarations appear in an all-or-
nothing form, implying that most, if not all, relevant guidelines
originate from a single lawmaker.

The unsettled nature of the controlling legal principles on law-
yer civil claim settlement authority is also attributable to the con-
fusion over proper characterizations of the lawyer-client
relationship. Characterization often results when an all-or-noth-
ing approach is disavowed and the elements of the lawyer-client
relationship are individually analyzed to determine guiding legal
principles. Courts characterize the lawyer-client relationship
when determining who in government has lawmaking powers,
which supreme court lawmaking mechanism should promulgate
new guidelines, or when devising the content of any new guide-
lines. In these determinations, characterizations of the lawyer-
client relationship as substance, procedure, or ethics may be rea-
sonable at times. Often this goes unrecognized where courts gen-
erally assume that all elements of the lawyer-client relationship
should be characterized similarly for settlement purposes.8 Upon
individual inquiry, there is no single characterization which
should apply to all elements of the lawyer-client relationship.
Even in a limited, intrastate setting, where all the relevant
conduct occurs within a single jurisdiction, usually no single char-
acterization will always work. Further, appropriate characteriza-

ment of Settlement Contracts: The Problem of the Attorney Agent, 12 GEO. J. LEGAL
ETHIcS 543, 585 (1999) [hereinafter Giesel] (suggesting that a return to old contract
and agency principles will clarify "murky" standards of lawyer settlement authority).

6 See, e.g., Dice v. Akron, Canton & Youngstown R.R. Co., 342 U.S. 359, 361-62
(1952) (asserting that questions involving releases of Federal Employers' Liability
Act claims in state courts are governed by the Act since "devices designed to liqui-
date or defeat" such claims "play an important part in the federal Act's administra-
tion" and since "uniform application throughout the country" is essential to
effectuating the Act's purposes).

7 See, e.g., Kennedy v. Hyde, 682 S.W.2d 525 (Tex. 1984) (asserting civil case set-
tlement agreements must conform to the Texas civil procedure rule mandating that
agreements "touching any suit pending ... be in writing, signed and filed ... unless
... made in open court and entered of record").

8 See, e.g., Lydon v. Eagle Food Ctrs., Inc., 696 N.E.2d 1211, 1214 (Ill. App. Ct.
1998) (resolving a lawyer civil claim authority question the court stated that "the law
of principal and agent applies to an attorney-client relationship").
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tions of elements of the lawyer-client relationship for settlement
purposes should vary between jurisdictions since relevant
lawmakers as well public policies differ markedly.

II
ABA AND ALI PRONOUNCEMENTS

For lawyer conduct guidelines, the proposals of the ABA usu-
ally have significant influence. ABA pronouncements on lawyer
civil claim settlement authority seemingly began with the adop-
tion of the Model Code of Professional Responsibility on August
12, 1969.9 Its Ethical Consideration 7-7 (EC 7-7) provided guide-
lines for lawyers and lawmakers as follows:

In certain areas of legal representation not affecting the merits
of the cause or substantially prejudicing the rights of a client, a
lawyer is entitled to make decisions on his own. But otherwise
the authority to make decisions is exclusively that of the client
and, if made within the framework of the law, such decisions
are binding on his lawyer. As typical examples in civil cases, it
is for the client to decide whether to accept a settlement offer

10

The client's decisionmaking responsibility in criminal case settle-
ments was comparable under EC 7-7 which, after noting that a
"defense lawyer in a criminal case has the duty to advise his cli-
ent fully," stated that "it is for the client to decide what plea
should be entered.""

9 ABA ANNOTATED MODEL RULES OF PROFESSIONAL CONDUCT (1992), at 29
[hereinafter 1992 MODEL RULES] ("Prior to the Model Rules, the distribution of
decision-making authority had never been fully addressed in the professions' stan-
dards of conduct. The 1908 Canons of Professional Ethics discussed only the law-
yer's authority to 'control the incidents of trial.' . . . Nor did the Model Code
squarely address the issue ...although the Model Code referred to the client's
authority in a number of its aspirational Ethical Considerations .... ). In the next
edition, published in 1996, the Center simply noted Model Rule 1.2(a) "has no coun-
terpart in the Disciplinary Rules of the Model Code" and quoted a few ethical con-
siderations. ABA ANNOTATED MODEL RULES OF PROFESSIONAL CONDUCT (1999),
at 15 [hereinafter 1996 MODEL RULES]. While specific ABA pronouncements on
lawyer civil claim settlement authority first appeared in 1969, even prior to the 1908
Canons, the 1969 Model Code's policy recognizing client autonomy in settlement
matters was noted in judicial precedents. See, e.g., United States v. Beebe, 180 U.S.
343, 351 (1901).
10MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 7-7 (1969) [hereinafter

MODEL CODE]. On other civil case decisions reserved for the client, see, for exam-
ple, In re Marriage of Helsel, 243 Cal. Rptr. 657, 660-61 (Cal. Ct. App. 1998) (finding
no authority for attorney to waive clients' fundamental right, such as trial by jury, or
a stipulation impairing a sufficiently substantial portion of the case).

11 MODEL CODE, supra note 10, EC 7-7.

[Vol. 78, 1999]
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On August 2, 1983, the ABA adopted the Model Rules of Pro-
fessional Conduct.12 They continued to recognize expressly ex-
clusive client decisionmaking responsibilities in both civil and
criminal case settlement settings. The pertinent guideline, Model
Rule 1.2, is entitled "Scope of Representation" and states, in
part: "A lawyer shall abide by a client's decision whether to ac-
cept an offer of settlement of a matter. In a criminal case, the
lawyer shall abide by the client's decision, after consultation with
the lawyer, as to a plea to be entered ...."I'

Today, some American states follow EC 7-714 while others fol-
low Model Rule 1.2(a). 15 A few states have not substantially im-
plemented either the ABA Code or the ABA Model Rules, but
rather follow their own variations, including provisions on settle-
ment.16 At least a few states have no pertinent written profes-
sional conduct provisions concerning settlements. 17

The differences in the civil claim settlement guidelines within
EC 7-7 and Model Rule 1.2(a) are minor, as each clearly recog-
nizes a client's exclusive decisionmaking responsibility. The
ABA pronouncements also seemingly equate client settlement
prerogatives in the civil and criminal case settings as the ABA
employs such comparable terms as "decide" and "decision." Be-
cause of the need for personal decisionmaking by criminal de-
fendants in making guilty pleas and thus in criminal case
settlements, was clearly established by the Supreme Court of the
United States as a nondelegable client responsibility before EC

12 1992 MODEL RULES, supra note 9, at 2.
13 MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.2(a) (1983) [hereinafter

MODEL RULES].
14 See, e.g., GA. CODE OF PROFESSIONAL RESPONSIBILITY EC 7-7; NEB. CODE OF

PROFESSIONAL RESPONSIBILITY EC 7-7; VA. CODE OF PROFESSIONAL RESPONSIBIL-
ITY EC 7-7; VT. CODE OF PROFESSIONAL RESPONSIBILITY EC 7-7.

15 See, e.g., ARIZ. RULES OF PROFESSIONAL CONDUCT Rule 1.2; ILL. RULES OF
PROFESSIONAL CONDUCT Rule 1.2; N.H. RULES OF PROFESSIONAL CONDUCT Rule
1.2; N.D. RULES OF PROFESSIONAL CONDUCT Rule 1.2.

16 See, e.g., LA. RULES OF PROFESSIONAL CONDUCT, Rule 1.2(a) ("Both lawyer
and client have authority and responsibility in the objectives and means of represen-
tation. The client has ultimate authority to determine the purposes to be served by
legal representation, within the limits imposed by law and the lawyer's professional
obligations."). More generally, at least in some states, like New York, the lawyer
professional responsibility provisions, adopted in New York by the four appellate
divisions of the Supreme Court, constitute an amalgam of Model Code, Model Rule,
and non-ABA provisions.

17 Thus, California and Maine do not have any written professional conduct rules
specifically addressing lawyer settlement authority. See CAL. RULES OF PROFES-
SIONAL CONDUCT; ME. BAR RULES, Rule 3: Code of Professional Responsibility.
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7-7 was finally adopted, 8 the implication of similar ABA termi-
nology for civil and criminal case settlements is that personal cli-
ent responsibility in both settings was necessary and
nondelegable. 19 Yet, in fact, binding civil claim settlement deci-
sionmaking both inside and outside of civil litigation is often un-
dertaken by lawyers without client participation. 0 At times, this
decisionmaking occurs even where there has been no earlier del-
egation of settlement authority by the client to the lawyer. The
legitimacy of certain civil claim settlements reached only by law-
yers is, in fact, recognized in ABA literature outside the Model
Code and Model Rules, where the derogation of the apparent
policies that underlay EC 7-7 and Model Rule 1.2(a) are not
addressed.21

18 See Boykin v. Alabama, 395 U.S. 238, 244 n.7 (1969) (noting that in employing
a guilty plea to effect a conviction, a trial judge must be satisfied that a criminal
defendant has a full understanding of what the plea connotes and of its consequence
and must act only after conducting an on the record examination of the defendant).

19 Comparable personal client responsibility for civil and criminal case settlements
is also often suggested by courts. For example, the California Supreme Court has
said:

We must read the constitutional language in light of the general rule that in
both civil and criminal matters, a party's attorney has general authority to
control the procedural aspects of the litigation and, indeed, to bind the
client in these matters .... In the civil context, the attorney has authority
to enter into stipulations binding on the client in all matters of procedure,
though he or she may not stipulate in a manner to "impair the client's sub-
stantial rights or the cause of action itself." ... Thus the attorney cannot
without authorization settle the suit, stipulate to a matter that would elimi-
nate an essential defense, agree to entry of a default judgment, or stipulate
to nominal damages .... In the criminal context, too, counsel is captain of
the ship. As we said recently: "When the accused exercises his constitu-
tional right to representation by professional counsel, it is counsel, not de-
fendant, who is in charge of the case. By choosing professional
representation, the accused surrenders all but a handful of 'fundamental'
personal rights to counsel's complete control of defense strategies and tac-
tics." . . . It is for the defendant to decide such fundamental matters as
whether to plead guilty ... whether to waive the right to trial by jury...
whether to waive the right to counsel.., and whether to waive the right to
be free from self-incrimination.

In re Horton, 813 P.2d 1335, 1341-42 (Cal. 1991) (quoting People v. Hamilton, 48
Cal. 3d 1142, 1163 (1989)).

20 The inapplicability of the criminal plea procedures to releases of civil claims is
widely recognized. See, e.g., Rodgers v. United States Steel Corp., 70 F.R.D. 639,
645 n.15 (W.D. Pa. 1976).

21 The Indiana Supreme Court has said that the absence of client participation,
and perhaps even delegation, in lawyer civil claim authority cases can be reconciled
with its ABA-inspired law as the former concerns the lawyers' relationship with
third parties and the latter concerns lawyer-client relationships. Yet, it did not ex-
plain why its ABA-inspired law, MODEL RULES OF PROFESSIONAL CONDucr Rule

[Vol. 78, 1999]



Unsettling Questions Regarding Lawyer Civil Claim Settlement Authority 1067

Thus, the most recent ABA book containing annotations to the
Model Rules of Professional Conduct recognizes the possible del-
egation by a client to a lawyer of civil claim settlement authority.
It says that authority can be expressly delegated to a lawyer "in
the employment contract or retainer agreement '22 or implic-
itly.23 The most recent ABA book even mentions cases holding
that a client may be bound to a lawyer's settlement, absent any
client delegation, as long as there is apparent authority.24 This
book on the Model Rules also declares that a lawyer generally
has no "inherent authority" to bind a client to a civil claim settle-
ment;25 yet, in so doing, it fails to mention instances of in-court
presumptions of delegated lawyer settlement authority grounded
on inherent authority principles.2 6

The Restatements of the Law by the ALI, including those deal-
ing with The Law Governing Lawyers and the Restatement of
Agency are good sources on the parameters of delegated and un-
delegated lawyer civil claim settlement authority. The Law Gov-
erning Lawyers provides a contrast to EC 7-7 and Model Rule
1.2(a). Its statements on prevailing legal principles directly rec-

1.2(a), required such principles as apparent or implied attorney authority to be for-
bidden in criminal, but not in civil, settings. Koval v. Simon Telelect, Inc., 693
N.E.2d 1299, 1303 n.6 (Ind. 1998).

22 1996 MODEL RULES, supra note 9, at 18 ("Ideally, a lawyer's authority can be
found clearly stated in the employment contract or retainer agreement."); see also
1992 MODEL RULES, supra note 9, at 31.

23 1996 MODEL RULES, supra note 9, at 19 ("Authority may also be implied from
a client's more general directive, when the means to follow that directive require the
grant of such authority."); see also 1992 MODEL RULES, supra note 9, at 32.

24 1996 MODEL RULES, supra note 9, at 19 (explaining that cases involving appar-
ent authority reason that a lawyer's substantive decisionmaking authority on behalf
of a client may be presumed by virtue of representation, as well as other cases recog-
nizing apparent authority can arise from "the impression given to a third party" by
the client); see also 1992 MODEL RULES, supra note 9. at 32.

25 1996 MODEL RULES, supra note 9, at 17 ("[A] lawyer has no inherent authority
to settle client's claim."); see also 1992 MODEL RULES, supra note 9, at 31.

26 These instances are covered in the discussion of apparent authority, which
cover client's conduct with adversaries and not with their own lawyers. 1996 MODEL
RULES, supra note 9, at 19; 1992 MODEL RULES, supra note 9, at 32. The Model
Rules are also confusing in other respects. For example, the 1992 MODEL RULES,
supra note 9, at 32, states about implied authority: "A client can ratify the acts or
agreements of his or her lawyer even though those actions exceed the authority
given by the client if the client accepts the results of the lawyer's actions or fails to
object within a reasonable length of time." Here, rather than focusing on conduct
between the client and the lawyer, which can trigger implied delegation of authority
to the lawyer before the lawyer acts, the focus is on conduct by the client before
others after the lawyer has already acted. This focus indicates authority is retroac-
tively given. See also 1996 MODEL RULES, supra note 9, at 19.
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ognize that the delegation of client settlement responsibility to a
lawyer can be express or implied.2 7 Moreover, The Law Gov-
erning Lawyers recognizes apparent authority as a vehicle by
which a lawyer may bind a client to a civil claim settlement even
though no settlement responsibility was actually delegated. Ad-
ditionally, it speaks to both presumptive and retroactive lawyer
authority. Likewise, the Restatement of Agency defines inherent
agency power to include, at times, the authority of a lawyer to
bind a client to a civil claim settlement where there is neither
delegated nor apparent authority.28

Section 33 of The Law Governing Lawyers describes the "deci-
sions" which "are reserved to the client" as including "whether
and on what terms to settle a claim" and "how a criminal defend-
ant should plead." Yet, the section also states that such decisions
may be undertaken by a lawyer for the client "when the client
has validly authorized the lawyer to make the particular deci-
sion."' 29 Section 33, however, limits the opportunity for valid au-
thorization by saying that "[rjegardless of any contrary
agreement with a lawyer, a client may revoke a lawyer's author-
ity to make" any such decision.30 Also, unlike EC 7-7 and Model
Rule 1.2(a), the section recognizes differences between delega-
tions of settlement authority in civil and criminal cases as well as
in differing civil case contexts. It recognizes limits on delegations
where the law "requires the client's personal participation or ap-
proval,"'3' as prevailing criminal and civil laws had often done
even prior to EC 7-7.

Section 38 of The Law Governing Lawyers says that a lawyer's
"act is considered to be that of a client" when "the client has
expressly or impliedly authorized the act."'32 Thus, section 38
recognizes that a client's responsibility for a civil claim settlement
decision can be delegated to a lawyer. Section 38 also provides
that the lawyer's act can bind the client where authority concern-

27 RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 38 (1998) [here-

inafter THE LAW GOVERNING LAWYERS].
28 RESTATEMENT (SECOND) OF AGENCY § 8A (1958) [hereinafter RESTATEMENT

OF AGENCY]. This Restatement also speaks more generally to agent authority by
the acts of a principal in terms comparable to THE LAW GOVERNING LAWYERS,
supra note 27, which discusses express, apparent, and retroactive authority.

2 9 THE LAW GOVERNING LAWYERS, supra note 27, § 33(1).
30 Id. § 33(3).
31 Id. § 33(2).
3 2 Id. § 38(1).

1068 [Vol. 78, 1999]
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ing the act is reserved to the lawyer.33 In the civil claim settle-
ment context, such authority is reserved to the lawyer if there is a
"law or an order of a tribunal" requiring "an immediate decision
without time to consult the client."34 Finally, section 38 says that
the act of a lawyer is considered to be that of a client where "the
client ratifies the act." 35

Absent actual initial client authorization or later ratification,
section 39 indicates that the acts of a lawyer are also considered
to be those of the client when client conduct constitutes apparent
authority; that is, when a "tribunal or third person reasonably
assumes that the lawyer is authorized to do the act on the basis of
the client's [and not the lawyer's] manifestations of such authori-
zation. ' 36 And, section 37 recognizes that a lawyer appearing in
court on a client's behalf may be presumptively authorized to
represent the client, with the extent of authority left to sections
38 and 39.37

In addition, the Restatement of Agency seems to recognize that
a lawyer may have the "inherent agency power" to bind a client
to a civil claim settlement. Section 8A defines inherent agency
power as "the power of an agent . . . which is derived not from
authority, apparent authority or estoppel, but solely from the
agency relation and exists for the protection of persons harmed
by or dealing with a servant or other agent. ' 38 This section has
been employed by some courts to bind clients to lawyer-
prompted settlements without any client delegation or any client
manifestation of settlement authority in the lawyer.39

Thus, ALl pronouncements provide more informative guides
to lawyer civil claim settlement authority than ABA pronounce-
ments. The former better reflect the existing case law, rules, and
statutes. The ALI pronouncements recognize that a client's

33 Id. § 38(2).
34 Id. § 34.
35 Id. § 38.
36 Id. § 39.
37 Id. § 37 (explaining that "[a] lawyer who enters an appearance before a tribunal

on behalf of a person is presumed to represent that person as a client," though this
presumption may be rebutted).

38 RESTATEMENT OF AGENCY, supra note 28, § 8A; see also id. at cmt. b (explain-
ing that "because agents are fiduciaries acting generally in the principal's interests,
and are trusted and controlled by him, it is fairer that the risk of loss caused by
disobedience of agents should fall upon the principal rather than upon third
persons").

39 See, e.g., Koval v. Simon Telelect, Inc., 693 N.E.2d 1299, 1304 (Ind. 1998).

1069
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court's calender. 166

3. Presumptive Authority

Presumptive authority is another form of undelegated lawyer
civil claim settlement authority. Such authority arises when the
required conditions under law are met triggering a presumption
that a lawyer has been delegated settlement authority. Similar to
inherent authority, the focus is usually on conduct of the agent
(lawyer), not on the conduct of the principal (client). Often, the
deciding factor involves the place where the settlement agree-
ment was reached by the lawyer. Here, courts frequently need to
differentiate between in-court and out-of-court proceedings.
While the ALI Law Governing Lawyers recognizes that there
are presumptions relating to a lawyer's authority "to represent" a
client,16 7 it fails to recognize the more particular presumptions
which operate on the delegation of civil claim settlement author-
ity. Without much ABA or ALI guidance, several difficulties
have arisen with the use of presumptive lawyer settlement au-
thority. First, courts differ on how any in-court presumptions
may be rebutted. Second, key distinctions between in-court and
out-of-court proceedings are often difficult to draw. Finally,
courts sometimes confuse the principles of presumptive authority
with apparent authority and other forms of lawyer authority.

One presumption exists in Illinois where "the existence of the
attorney of record's authority to settle in open court is pre-
sumed. ' 168 There, it is presumed that the client has delegated
express authority to the lawyer to settle while in-court unless ex-
press authority is "rebutted by affirmative evidence." '169 Such af-
firmative evidence marshalled by the client can simply involve
affidavits (from client and lawyer) indicating that the client did
not delegate settlement authority. 170 Elsewhere, the burden of
proof needed to rebut a presumption of in-court settlement au-

166 Id. at 1306.
167 THE LAW GOVERNING LAWYERS, supra note 27, § 37.
168 Brewer v. National R.R. Passenger Corp., 649 N.E.2d 1331, 1334 (I11. 1995)

(common law presumption); see also Sorenson v. Consolidated Rail Corp., 992 F.
Supp. 146, 149 (N.D.N.Y. 1998) (holding that when attorney of record enters into a
settlement agreement, there is a presumption that the attorney had authority to do
so); Bradford Exch. v. Trein's Exch., 600 F.2d 99, 102 (7th Cir. 1979) (stating that an
attorney of record is presumed to have his client's authority to settle litigation).

169 Brewer, 649 N.E.2d at 1334.
170 Id.; see also Hayes v. Eagle Picher Indus., 513 F.2d 892, 893 (10th Cir. 1975)

(in-court presumption "is rebutted easily").

[Vol. 78, 1999]
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thority is more substantial.' 7 '
At times, courts have difficulty distinguishing between in-court

and out-of-court proceedings for presumptive authority pur-
poses. Is an off-the-record conference in a judge's chambers an
in-court proceeding? 172 With the explosion of court-annexed and
contractually or legislatively demanded alternative dispute reso-
lution forums, what are courts for in-court presumption
purposes? 173

Confusion about presumptive authority also arises because
some courts speak of apparent authority when what they mean
(or should mean) to speak of is an in-court presumption about
lawyer settlement authority. For example, in a New York case, a
court applied a local court rule requiring that a lawyer or other
person from each side attending a pretrial conference have settle-
ment authority. 74 Through this local rule, a client who did not
attend a conference was bound to a settlement agreement ar-
ranged by his lawyer at the conference without evidence of client
consent. The court used an apparent authority analysis. 75 How-
ever, in the absence of any evidence on the personal conduct of
the client (such as knowledge of the conference), this local court
rule should have been read to indicate that an in-court presump-
tion arises at such a conference.

Likewise, in Missouri the courts have struggled with presump-
tive authority. One appellate court declared that where a party's
attorney of record represented that he had authority from the
client and then reached an agreement with the other party's law-
yer to settle, the first party must prove that his attorney lacked
authority to settle since settlement authority is "presumed prima
facie to be authorized.' 1 76 Subsequently, another appellate court
seemed confused, stating that the presumption "stems primarily

171 See, e.g., Sorenson, 992 F. Supp. at 149 (stating that a client seeking to rebut an
in-court presumption bears the burden to rebut such a presumption and the burden
is "not insubstantial").

172 See, e.g., Infante v. Bridgestone/Firestone, Inc., 6 F.Supp. 2d 608, 610 (E.D.
Tex. 1998) (holding that under court rules a settlement must be in writing unless
"made in open court."

173 See, e.g., Koval v. Simon Telelect, Inc., 693 N.E.2d 1299, 1307 (Ind. 1998)
(holding that a mediation governed by the Indiana Rules of Alternative Dispute
Resolution was an "in court proceeding"); Miller v. Ryan, 706 N.E.2d 244, 252 (Ind.
Ct. App. 1999) (holding that a medical review panel meeting is an "in-court proceed-
ing," in part because the presiding official is a statutorily-approved panel chairman).

174 Hallock v. State. 474 N.E.2d 1178, 1179 (N.Y. 1984).
M75 Id. at 1182.

176 Leffler v. Bi-State Dev. Agency, 612 S.W.2d 835, 837 (Mo. Ct. App. 1981).
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from a failure to properly distinguish between implied and ap-
parent authority. ' 177 And, another appellate court critiqued the
presumption as it "has led our courts to an anacoluthon in the
law of agency. ' 178 That court explained that the focus of the pre-
sumption was on the "acts" or "representations" made by the
lawyer, instead of the client. This court created a "mutation," a
new species of authority rather than the serviceable concept of
apparent authority.179

4. Retroactive Authority

Undelegated lawyer civil claim settlement authority may also
arise after-the-fact. Retroactive authority, also termed "ratifica-
tion," occurs where the client undertakes post-settlement con-
duct which effectively ratifies or "retroactively" authorizes a
lawyer's previously unauthorized settlement. 180  Section 38 of
The Law Governing Lawyers says that a "lawyer's act is consid-
ered to be that of a client in proceedings before a tribunal or in
dealings with third parties when ... the client ratifies the act." 18

There is a cross-reference to section 82 of the Restatement of
Agency 182 which is expressly followed by a number of
jurisdictions.

The primary focus with ratification is on the principal's (cli-
ent's) actions involving an earlier unauthorized settlement agree-
ment completed by the agent (lawyer). Problems about forms of
client conduct that are sufficient to ratify do arise. The problems
are exacerbated by the fact that Model Rule 1.2(a) provides little

177 Barton v. Snellson, 735 S.W.2d 160, 162-163 (Mo. Ct. App. 1987).
178 Rosenblum v. Jacks or Better of Am. W. Inc., 745 S.W.2d 754, 761 (Mo. Ct.

App. 1988).
179 Id. at 760-62.
180 See, e.g., Hawai'i Hous. Auth. v. Uyehara, 883 P.2d 64, 71 (Haw. 1994) (hold-

ing that when an unauthorized act of an agent is ratified it is as binding on the
principal as would be an original express grant of authority).

181 THE LAW GOVERNING LAWYERS, supra note 27, § 38.
182 Within section 82 of the RESTATEMENT OF AGENCY, supra note 28, comments

b and c, the ALl says:
Ratification is not a form of authorization, but its peculiar characteristic is
that ordinarily it has the same effect as authorization .... The concept of
ratification is not a legal fiction, but denotes the legal consequences which
result from a series of events beginning with a transaction inoperative as to
the principal, and ending in an act of validation. The statement that there
is a relation back to the time of the original act is fictitious in form, but in
effect, it is a statement of liabilities.

Id. § 82, cmts. b, c.
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help as it makes no mention of ratification and by the fact that
The Law Governing Lawyers classifies ratification as an instance
of "actual authority. 183

In employing retroactive lawyer civil claim settlement author-
ity, some courts focus on the timing of client conduct. For exam-
ple, a federal appeals court has held that a client's immediate
repudiation of the settlement agreement within a few days or a
"reasonable time" is a bar to ratification.' 84 Another federal ap-
peals court, applying federal common law, held that clients had
ratified their lawyer's unauthorized settlement agreement by
waiting "sixteen months after the date of the settlement before
attempting to deny" their attorney's authority. 185

Elsewhere, timing seems less important. For example, the Ar-
kansas Supreme Court has held that a client can ratify an attor-
ney's earlier unauthorized settlement when the client "has
knowledge of the unauthorized acts of his agent, and remains si-
lent, when he should speak, or accepts the benefit of such
acts ... ."186 A federal appeals court also held that a client had
not ratified his lawyer's unauthorized settlement agreement even
though accepting benefits for "at least four years," because "one
essential prerequisite to a principal's ratification of an unauthor-
ized act is that at the time of the ratification the principal have
knowledge of all material facts."'187

CONCLUSION

While often presumed or declared to be quite settled, many of

183 Section 38 of THE LAW GOVERNING LAWYERS, supra note 27, is entitled "Law-
yer's Actual Authority," notwithstanding its commentary in section 82 of the RE-
STATEMENT OF AGENCY, supra note 28, and the employment by many courts in this
setting of actual authority to mean either express or implied authority.

184 Hayes v. Eagle-Picher Indus., 513 F.2d 892, 894 (10th Cir. 1975) (four years
held to be an unreasonable time); see also Blanton v. Womancare, Inc., 696 P.2d 645,
653 (Cal. 1985) (holding that ratification did not occur when immediately upon
learning of the arbitration agreement the plaintiff fired her attorney and engaged
new counsel to set it aside); Clark v. Burden, 917 S.W.2d 574, 577 (Ky. 1996) (hold-
ing that an unauthorized settlement may be ratified by a client's silence unless disap-
proved within a reasonable time).

185 United States v. International Bhd. of Teamsters, 986 F.2d 15, 20 (2d Cir.
1993).

186 Brady v. Bryant, 894 S.W.2d 144, 146 (Ark. 1995) (employing sections 94, 98
and 99 of the RESTATEMENT OF AGENCY).

187 Capital Dredge & Dock Corp. v. City of Detroit, 800 F.2d 525, 530 (6th Cir.
1986) (referencing sections 91 and 98 of the RESTATEMENT OF AGENCY, though not
discussing any duty of inquiry by the client).
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the guidelines on lawyer civil claim settlement authority are un-
settled, leaving unresolved questions for lawyers, clients, and the
courts. The upcoming publication and general circulation by the
ALl of The Law Governing Lawyers will help, as may any atten-
tion directed toward settlements by the ABA Ethics 2000 Com-
mission, now at work considering possible alterations of the
Model Rules of Professional Conduct. Recent experience sug-
gests that state and federal court rulings are not likely to settle
much of the present uncertainty.

Our review of the prevailing lawyer civil settlement guidelines
suggests the need for certain new initiatives. First, the guidelines
should predominantly originate in state supreme courts. At the
very least, their general parameters should usually appear in
written rules on the professional conduct of lawyers. For now,
federal courts should defer to these state rules unless there are
very significant federal interests.

Second, as a starting point, state courts should carefully con-
sider the ALI pronouncements in The Law Governing Lawyers.
Lawyers generally are not like other agents, nor are lawyer re-
tainer and subsequent legal service agreements generally like
other contracts. Unlike most other agents, the conduct of law-
yers with third persons on behalf of clients is governed not only
by the directives of clients, but also by mandatory professional
conduct standards. Furthermore, unlike most other contracts,
lawyer-client legal service agreements are constrained by public
policies found in these same standards, including obligations on
information disclosure (from lawyer to client) and on confidenti-
ality (by the lawyer). Thus, lawyers should keep clients informed
of settlement talks even if the relevant legal services agreement
does not expressly indicate such an obligation. Moreover, law-
yers should not reveal the nature of their delegated authority to
the adversaries of their clients even when these adversaries have
good reason to know.

In employing the AL pronouncements, sensitivity to terminol-
ogy will be necessary. Distinctions between delegated and un-
delegated authority, as well as between the varying forms of both
delegated and undelegated authority should be set forth. These
distinctions need not appear in written laws, but rather may sim-
ply be recognized in accompanying commentaries (which hope-
fully will dispel any notions that clients always make the civil
claim settlement "decisions").
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Third, in civil claim settlement settings involving the interests
of two or more American governments, issues of lawyer civil
claim settlement authority should normally be resolved with the
lawyer professional conduct laws of the state where the relevant
civil claim is pending. Otherwise, the choice of law standards in
Model Rule 8.5(b) should resolve this issue. The interests of an-
other state government are rarely so compelling as to usurp the
need for a trial court to apply the law of its own government to
lawyer conduct during pending civil litigation. And to date, there
has been little federal interest in overriding the usually applica-
ble state professional conduct standards for lawyers involved in
federal civil litigation, though certain readings of Federal Civil
Procedure Rule 16, for example, may some day establish at least
one uniform federal approach. Outside of civil litigation, typi-
cally the licensing states are most interested in the application of
their professional conduct standards to lawyer activity.

Fourth, when the general written rule (or code) provisions on
lawyer conduct are supplemented (and, at times, overridden), the
general laws should cross-reference, to the extent feasible, the
special laws so there can be appropriate integration of all appli-
cable standards. Similar to FOWBPA, simple recognition of
these special laws is difficult at times because of the language
used. At other times, difficulties arise because relevant lawmak-
ing powers are shared, leading to special laws being scattered
throughout a variety of sources including court rules, statutes and
case decisions.

1099


