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The Bankruptcy Code Requirement of
Compliance With Lease Obligations-

Does "All" Mean Everything?
GLENN R. SCHMITT*

I. INTRODUCTION

In 1978 Congress enacted the Bankruptcy Reform Act of 1978.'
In doing so, Congress enacted the fourth different national bankruptcy
act since it first exercised its constitutional power regarding bank-
ruptcy in 1800.2 The 1978 Act repealed the Bankruptcy Act of 18981
and was a complete substantive and administrative revision of the
bankruptcy laws. 4 The enactment of this legislation culminated an
almost ten-year effort to completely revise the existing bankruptcy
laws.'

* B.S., Indiana State University, Terre Haute, Indiana; J.D., University of

Notre Dame, Notre Dame, Indiana; associate, Thompson, Hine and Flory, Cleveland,
Ohio; member, Banking, Commercial and Bankruptcy Law Committee of the Ohio
State Bar Association.

1. Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (1978)
(codified at 11 U.S.C. §§ I to 9033 (1982 & Supp. 1988)) [hereinafter 1978 Act].

2. See D. EPSTEIN & J. LANDERS, DEBTORS AND CREDITORS 370 (2d ed. 1982);
see generally H.R. Rep. 927, 91st Cong., 2d Sess., reprinted in 1970 U.S. CODE
CONG. & ADMIN. NEWS 3559, 3560. The other three revisions took place in 1898,
1938, and 1946. Id. The Constitution gives Congress the power to "estab-
lish ... uniform laws on the subject of Bankruptcies throughout the United States."
U.S. CONST. art. I, § 8, cl. 4.

3. 1978 Act, supra note 1, § 401(a).
4. See generally Symposium-The Bankruptcy Reform Act of 1978, 28 DEPAmL

L. REV. 923 (1978); Selected Articles on the Bankruptcy Reform Act of 1978, 11 ST.

MARY'S L.J. 247 (1979); Symposium-The Bankruptcy Reform Act of 1978, 28
EMORY L.J. 581 (1979).

5. This effort began when Congress created the Commission on Bankruptcy
Laws of the United States in 1970 to:

study, analyze, evaluate, and recommend changes to the Act entitled 'An
Act to establish a uniform system of bankruptcy throughout the United
States,' approved July 1, 1898 (30 Stat. 544), as amended (title 11, United
States Code), in order for such Act to reflect and adequately meet the
demands of present technical, financial, and commercial activities.

Act of July 24, 1970, Pub. L. No. 91-354, § l(b), 84 Stat. 468, 468 (1970). See
generally S. Rep. 989, 95th Cong., 2d Sess. 1-2, reprinted in 1978 U.S. CODE CONG.

& ADMIN. NEws 5787, 5787-88; H.R. Rep. 595, 95th Cong., 2d Sess. 2-3, reprinted
in 1978 U.S. CODE CONG. & ADMIN. NEWS 5963, 5963-65.
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In 1984, Congress passed a law amending the 1978 Act, known
as the Bankruptcy Amendments and Federal Judgeship Act of 1984.6
The 1984 amendments were necessitated, at least in part, by the
Supreme Court's decision in Northern Pipeline Construction Co. v.
Marathon Pipeline Co.7 In Marathon, the Court held that the Con-
gressional grant of jurisdiction to the bankruptcy courts under the
1978 Act had been too broad." Specifically, the Court held that a
bankruptcy judge's ability to decide issues relating to claims under
state law was an impermissible grant by Congress of the judicial
power reserved to the courts under Article III of the Constitution.9
The 1984 Act attempted to cure the constitutional defect by providing
that the district courts have original and exclusive jurisdiction over
all bankruptcy cases,' 0 that the bankruptcy court exists as a unit of
the district court," and that bankruptcy judges serve as judicial
officers of the district court. 12

In curing the constitutional problems of the 1978 Act, Congress
used the opportunity 3 to provide substantive revisions to the Bank-
ruptcy Code itself.14 Predominant among these amendments were

6. Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No.
98-353, 98 Stat. 333 (1984) [hereinafter 1984 Act].

7. Northern Pipeline Constr. Co. v. Marathon Pipeline Co., 458 U.S. 50
(1982).

8. Id. at 70-71.
9. Id. at 84-87. U.S. CONST. art. III, § 1 provides "[t]he judicial Power of

the United States, shall be vested in one supreme Court, and in such inferior Courts
as the Congress may from time to time ordain and establish."

10. 28 U.S.C. § 1334 (1982).
11. 28 U.S.C. § 151 (1982).
12. 28 U.S.C. § 152(a) (1982). See also Taggart, The New Bankruptcy Court

System, 59 AM. BANKR. L.J. 231 (1985).
13. The Senate had attempted to add protection for shopping center landlords

earlier in the Shopping Center Protections Improvements Act of 1982, S. 2297, 97th
Cong., 2d Sess. (1982) [hereinafter 1982 Act]. The substantive provisions of this bill
were again passed in the Omnibus Bankruptcy Improvements Act of 1983, S. 445,
98th Cong., 1st Sess. (1983) [hereinafter 1983 Omnibus Act], and the Shopping
Center Protections Improvements Act of 1983, S. 549, 98th Cong., 1st Sess. (1983)
[hereinafter 1983 Improvements Act]. None of those bills passed the House.

14. See S. Riesenfeld, Forward to Symposium on Bankruptcy, 38 VAND. L.
REV. 665 (1985); see generally L. King, Jurisdiction and Procedure Under the
Bankruptcy Amendments of 1984, 38 VAND. L. REV. 675 (1985); J. Morris, Substan-
tive Consumer Bankruptcy Reform in the Bankruptcy Amendments Act of 1984, 27
WM. & MARY L. REy. 91 (1985); M. Andrew, Real Property Transactions and the
1984 Bankruptcy Code Amendments, 20 REAL PROP., PROB. & TR. J. 47 (1985);
Note, Rejection of Collective Bargaining Agreements Under the Bankruptcy Amend-
ments of 1984, 71 VA. L. Rv. 983 (1985).

[Vol. 10
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provisions "intended to remedy serious problems caused shopping
centers and their solvent tenants by the administration of the Bank-
ruptcy Code."I 5 Congress recognized three problems that existed when
a shopping center tenant went into bankruptcy. 6 The first was the
potential for a long-term vacancy or partial diminution in operation
of the space leased by a bankrupt tenant. 7 The second was that the
bankrupt tenant may have stopped paying rent as required under its
lease.' 8 The third problem was the damage to a landlord that occurred
when a bankrupt tenant assigned its leasehold interest to an entity
that disrupted the balance of retail outlets in a shopping center.' 9

These "unintended consequences of the 1978 [Alct" 20 were perceived
to "threaten the profitability and the existence" of shopping centers
and their tenants. 2'

15. 130 CONG. REc. S8891-94 (daily ed. June 29, 1984) (statement of Senator
Hatch). The Shopping Center Bankruptcy Amendments are found in subtitle C of
title III of the 1984 Act. This subtitle is entitled the "Leasehold Management
Bankruptcy Amendments Act of'1983." See 1984 Act, supra note 6, § 361.

16. The Senate had recognized these problems earlier but had been unable to
achieve passage of its proposed solutions by the House. See supra note 13. As the
report accompanying the Shopping Center Protections Improvements Act of 1982
stated:

[Iun the years since the enactment of the 1978 Act, it has become possible
for the trustee in bankruptcy, or the bankrupt himself:
(1) To fail to decide whether he wishes to assume or reject the lease for
an extended period of time, and to leave the premises unused or partially
unused to the detriment of the surrounding businesses and the landlord;
(2) To fail to perform his obligations under the lease when due, including
the payment of rent and other charges; and
(3) To fail to assign his lease, when he does assign it, to an assignee who
will use the premises as the lease requires.

When any one or more of these three situations occur, the economic
health of the entire shopping center is threatened. S. 2297 strengthens the
protections in the 1978 Act against these three situations to make their
occurrence less likely.

S. REP. No. 527, 97th Cong., 2d Sess. 2 (1982) [hereinafter S. REP. No. 527].
17. 130 CONG. REc., supra note 15. Prior to enactment of the 1984 Amend-

ments, the bankrupt tenant could delay its decision to assume or assign its base with
its landlord until confirmation of its place or reorganization, unless the court, upon
request of the landlord, required the tenant to make the decision earlier. See generally
In re By-Rite Distributing, Inc., 47 Bankr. 660, 663 & n.4 (Bankr. D. Utah 1985).

18. 130 CONG. REc., supra note 15, at S8895.
19. Id.
20. S. REP. No. 527, supra note 16, at 1; S. REP. No. 65, 98th Cong., 1st Sess.

27 (1983) [hereinafter S. REP. No. 65]; S. REP. No. 70, 98th Cong., 1st Sess. 1 (1983)
[hereinafter S. REP. No. 701.

21. Id.
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In an effort to remedy the second of these problems,22 Congress
enacted a provision as part of the 1984 amendments to the Bankruptcy
Code to assist shopping center lessors. 23 New code section 365(d)(3)
provides that the trustee, or a debtor-in-possession, is required to
timely perform all of the debtor's obligations under an unexpired
lease of nonresidential real property.24 Of course, most leases relating
to commercial shopping mall properties are lengthy and complex, to
say the least. The question then becomes whether Congress used the
word "all" to include in the statute's reach every one of the several
different types of obligations that a shopping center lessee owes to its
lessor under their lease.

The debates in Congress concerning this portion of the 1984 Act
dealt primarily with requiring the debtor to remain current with respect
to its monetary obligations under the lease. 25 As discussed later,
however, the fact that there was specific discussion on this point by
no means precludes an interpretation that the statute was enacted to
cover a broader spectrum of lease obligations. All of the reported
cases to date have dealt only with a debtor's monetary obligations
under its lease. Thus, there has been no clear guidance given by
Congress or the courts as to whether this Section was intended to be
all encompassing or to merely require debtors to remain current on
their rent payments to landlords after the commencement of a bank-
ruptcy case. This article analyzes the legislative history of this Section
of the Code, as well as the cases decided to date interpreting the
Section, and argues in favor of the more expansive approach to
section 365(d)-that "all" does in fact mean everything.

22. Congress' effort to remedy the first problem resulted in the enactment of
§ 365(d)(4). See infra note 51. Congress attempted to remedy the third problem by
amending the existing provision governing assumption and assignment of a shopping
center lease. See infra note 37.

23. The Bankruptcy Code does not define "shopping center." 2 W. COLLIER,
COLLIER ON BANKRUPTCY 365.04[3] (15th ed. 1987). See also In re Goldblatt Bros.,
Inc., 766 F.2d 1136, 1140-41 (7th Cir. 1985) (definition of shopping center left to
case-by-case interpretation but typical indicia include a master lease, fixed hours
when all stores are open, common areas, and joint advertising). See also Note,
Shopping Center Tenants in Bankruptcy: The Effect of the 1984 Code Amendments,
1988 U. ILL. L. Rv. 725 (discussing the need for a definition of the term "shopping
center"). The author suggested the following definition: "A group of commercial
retail establishments operating as a unit, related by proximity, and planned to promote
economic synergy through careful tenant selection." Id. at 736.

24. See infra note 56 and accompanying text.
25. See infra notes 67-70 and accompanying text.

[Vol. 10
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II. DEBTOR VS. LANDLORD

Clearly, once the bankruptcy case is commenced, 26 the landlord
and the debtor have widely divergent interests with respect to the
leased premises. When the parties entered into the lease, both were
relying upon the continued viability of the lessee. The fact that the
lessee has now commenced the bankruptcy case indicates that its
viability is, at best, somewhat less certain than at the time the lease
was executed. Additionally, the relative positions of the parties will
have changed as a result of the commencement of the case, considering
the new powers granted to the debtor simply because it has become a
debtor-in-possession. 27 The position of each party, with particular
emphasis upon the impact of Bankruptcy Code section 365(d)(3)
should be examined.
A. THE LANDLORD'S VIEW

Immediately upon commencement of the bankruptcy case, the
landlord's rights with respect to its lessee are greatly diminished from

26. A voluntary case under the Code is commenced by the filing of a petition
with the Bankruptcy Court. 11 U.S.C. § 301 (1988).

27. Prior to the enactment of the Code, the bankruptcy law was contained in
the Bankruptcy Act (The Bankruptcy Statute of 1898, 30 Stat. 544 (1898), as
amended). Under the Bankruptcy Act, in the case of the bankruptcy of a tenant, a
shopping center lessor was generally able to protect its interests and the interests of
its other tenants by enforcing lease clauses which permitted the lessor to regain
control of the leased space. These lease clauses typically provided that if insolvency
proceedings were initiated, the lessor could: (1) terminate the lease; (2) change the
lease to a month-to-month tenancy; (3) waive or terminate an option to renew the
lease; or (4) terminate the lease if the debtor was unable to maintain a certain sales
volume or net worth. Although some judicial decisions raise questions regarding the
enforceability of such contractual agreements, these provisions usually enable shop-
ping centers to avoid damaging vacancies caused by the insolvency of a tenant. S.
REP. No. 527, supra note 16, at 2-3; S. REP. No. 65, supra note 20, at 27; S. REP.
No. 70, supra note 20, at 2-3. Congress changed this result by enacting Bankruptcy
Code § 365(e)(1) which provides:

Notwithstanding a provision in an executory contract or unexpired lease, or
in applicable law, an executory contract or unexpired lease of the debtor
may not be terminated or modified, and any right or obligation under such
contract or lease may not be terminated or modified, at any time after the
commencement of the case solely because of a provision in such contract or
lease that is conditioned on-

(A) the insolvency or financial condition of the debtor at any time
before the closing of the case;

(B) the commencement of a case under this title; or
(C) the appointment of or taking possession by a trustee in a case

under this title or a custodian before such commencement.
11 U.S.C. § 365(e)(1) (1988).
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what they were pre-petition. The landlord is now prohibited from
commencing or continuing any action to obtain possession of the
leasehold from the debtor, by operation of the automatic stay of
Bankruptcy Code section 362.28 Additionally, the landlord is prohib-
ited from taking any action to obtain payment of unpaid pre-petition
rent owed by the debtor:29 Simply put, all of the rights which the
landlord may have had against the lessee pursuant to the terms of
their lease, or under applicable state law, have been taken away
merely by the filing of the lessee's bankruptcy petition.

While the landlord's short-term rights have been considerably
altered, the commencement of the case has also operated to greatly
modify the landlord's long-term rights as well. At the time of con-
tracting for the lease, the lease term set forth a period of time during
which the corresponding rights and obligations of the parties were to
remain in place. Most likely, this lease term had some impact upon

28. Bankruptcy Code § 362 sets forth the provisions of the automatic stay as
follows:

Except as provided in subsection (b) of this section, a petition filed under
section 301, 302, or 303 of this title, or an application filed under section
5(a)(3) of the Securities Investor Protection Act of 1970 (15 U.S.C.
§ 78eee(a)(3)), operates as a stay, applicable to all entities, of-
(1) the commencement or continuation, including the issuance or employ-
ment of process, of a judicial, administrative, or other action or proceeding
against the debtor that was or could have been commenced before the
commencement of the case under this title, or to recover a claim against the
debtor that arose before the commencement of the case under this title;
(2) the enforcement, against the debtor or against property of the estate,
of a judgment obtained before the commencement of the case under this
title;
(3) any act to obtain possession of property of the estate or of property
from the estate or to exercise control over property of the estate;
(4) any act to create, perfect, or enforce any lien against property of the
estate;
(5) any act to create, perfect, or enforce against property of the debtor
any lien to the extent that such lien secures a claim that arose before the
commencement of the case under this title;
(6) any act to collect, assess, or recover a claim against the debtor that
arose before the commencement of the case under this title;
(7) the setoff of any debt owing to the debtor that arose before the
commencement of the case under this title against any claim against the
debtor; and
(8) the commencement or continuation of a proceeding before the United
States Tax Court concerning the debtor.

11 U.S.C § 362(a) (1988).
29. Id.

[Vol. 10
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the other substantive provisions of the lease. The most common
example is a trade-off of lower monthly rent for a longer-term lease
obligation. Because the lessee has now become a debtor-in-posses-
sion,30 it possesses the right to reject this lease at any time,3 leaving
the landlord with only a pre-petition, unsecured claim for damages.32

In most cases, the amount that the landlord will ultimately realize on
this claim will be less than it would have realized had there been no
bankruptcy and the lessee breached the lease. Perhaps more impor-
tantly, the debtor has the ability to assume its lease with the landlord
and then assign that lease to a third party.33 The landlord will then

30. A debtor in possession has all of the rights and powers and must perform
all of the functions and duties of a bankruptcy trustee. 11 U.S.C. § 1107 (1988).
Unless the court on request of a party in interest and after notice and a hearing,
orders otherwise, the trustee may operate the debtor's business. 11 U.S.C. § 1108
(1988).

31. The trustee, subject to the court's approval, may assume or reject any
executory contract or unexpired lease of the debtor. 11 U.S.C. § 365(a) (1988).

32. 2 W. COLLIER, COLLIER ON BANKRUPTCY J 365.08 (15th ed. 1987). The
rejected lease is deemed to have been breached immediately prior to the commence-
ment of the case. 11 U.S.C. § 365(g)(1) (1988). See also In re 1 Potato 2, Inc., 58
Bankr. 752, 755 (D. Minn. 1986).

33. The Code expressly allows assignment of executory contracts and unexpired
leases. 11 U.S.C. § 365(0 (1988). Of course, in order to assign an executory contract
or unexpired lease, the trustee must first assume it.

If there has been a default in an executory contract or unexpired lease of
the debtor, the trustee may not assume such contract or lease unless, at the
time of assumption of such contract or lease, the trustee cures, or provides
adequate assurance that the trustee will promptly cure, such default; com-
pensates, or provides adequate assurance that the trustee will promptly
compensate, a party other than the debtor to such contract or lease for any
actual pecuniary loss to such party resulting from such default; and provides
adequate assurance of future performance under such contract or lease.

11 U.S.C. § 365(b)(1) (1988). The provisions of this section only apply if there has
been a default under the lease. These requirements do not apply to a default under
the lease which is due to violation of "ipso facto" clauses-provisions relating to
insolvency or financial condition of the lessor-commencement by the lessor of a
case in bankruptcy, or the appointment of a trustee or custodian. 2 W. COLLIER,

COLLIER ON BANKRUPTCY 365.04[l] (15th ed. 1987).
When there has been no default under the lease, the provisions of § 365(b) do

not apply. However, the trustee must still provide adequate assurance of future
performance. See 11 U.S.C. § 365(0(2) (1988). In addition, any assignment will be
subject to the terms of the lease. In re TSW Stores of Nanuet, Inc., 34 Bankr. 299,
304 (Bankr. S.D.N.Y. 1983). The lessor may also require a deposit or other security
from the assignee tenant in order to secure performance of the debtor's obligations
under the lease substantially the same as the lessor would require upon leasing the
property to a similar tenant. See 11 U.S.C. § 365(1).



NORTHERN ILLINOIS UNIVERSITY LA W REVIEW

have to deal with that third party as if it were the contracting party.
As most shopping center lessors have created a mix of tenants that
they feel will best meet the demands of the likely patrons of the
shopping center,3 4 the possibility of a new tenant not falling within
the landlord's planned mix of tenants will be a cause of great concern
for the landlord.35 The Bankruptcy Code does grant certain protections
to the landlord to prevent abuse by the debtor of the assignment
privilege,3 6 but this provision has been broadly construed and, some

34. B. WEINTRAUB & A. RESNICK, BANKRUPTCY LAW MANUAL 7.10[4] (1986).
35. The tenant mix has been called "essential to the success of all shopping

centers, regardless of their size." Roswick & McEvily, Use Clauses In Shopping
Center Leases: The Effect On The Tenant's Bankruptcy, 14 REAL ESTATE L.J. 3, 7
(1985). As the House response to the 1978 Act stated:

A shopping center is often a carefully planned enterprise, and though it
consists of nuemrous [sic] individual tenants, the center is planned as a
single unit, often subject to a master lease or financing agreement. Under
these agreements, the tenant mix in a shopping center may be as important
to the lessor as the actual promised rental payments, because certain mixes
will attract higher patronage of the stores in the center, and thus a higher
rental for the landlord from those stores that are subject to a percentage of
gross receipts rental agreement.

H. REP. No. 595, 95th Cong., 1st Sess. 348, reprinted in 1978 U.S. CODE CONG. &
ADMIN. NEWS 5963, 6305.

In fact, some types of tenants are charged less rent per square foot of store
space because they traditionally bring in more traffic to the shopping center. If a
new tenant does not conform to the use clause applicable to the old tenant, this
drawing power may be reduced causing damage to the other tenants in the shopping
center. See S. REP. No. 527, supra note 16, at 14; S. REP. No. 65, supra note 20, at
39; S. REP. No. 70, supra note 20, at 14.

36. 11 U.S.C. § 365(a)(3)(A), (B). The Code requires the trustee to give adequate
assurances of future performance in order to assume an executory contract or
unexpired lease which is in default. 11 U.S.C. §§ 365(b)(1), 365(f)(2). The Code
places a further burden on the trustee if the unexpired lease is of real property in a
shopping center. Bankruptcy Code § 365(b)(3) provides:

(3) For the purposes of paragraph (1) of this subsection and paragraph
(2)(B) of subsection (f), adequate assurance of future performance of a lease
of real property in a shopping center includes adequate assurance-
(A) of the source of rent and other consideration due under such lease, and
in the case of an assignment, that the financial condition and operating
performance of the proposed assignee and its guarantors, if any, shall be
similar to the financial condition and operating performance of the debtor
and its guarantors, if any, as of the time the debtor became the lessee under
the lease;
(B) that any percentage rent due under such lease will not decline substan-
tially;
(C) that assumption or assignment of such lease is subject to all the

[Vol. 10
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may argue, does not grant the landlord much protection at all.37

Between the short-term and long-term concerns of the landlord
is a type of intermediate concern-that is, what will the effect of the
lessee's bankruptcy have upon the landlord and its shopping mall
during the first few months of the lessee's reorganization? It is this
period of time, between the commencement of the case and the
debtor's decision to assume or reject the lease, that is a type of

provisions thereof, including (but not limited to) provisions such as a radius,
location, use, or exclusivity provision, and will not breach any such provision
contained in any other lease, financing agreement, or master agreement
relating to such shopping center; and
(D) that assumption or assignment of such lease will not disrupt any tenant
mix or balance in such shopping center.

11 U.S.C. § 365(b)(3) (1988).
37. Prior to the 1984 Act, the Bankruptcy Code only required that when a

debtor sought to assume and assign a lease it need only assure that the lease provisions
would not be "substantially" breached by the assignee tenant and that the tenant
mix of the shopping center would not be "substantially" disrupted by the assignment
of the lease to the new tenant. 130 CONG. REC., supra note 15, at S8895. The Senate
reports accompanying the 1982 Act, the 1983 Omnibus Act, and the 1983 Improve-
ments Act noted, "In practice, the qualification of the required assurances by the
term 'substantially' has led trustees or debtors-in-possession in some instances to
ignore those lease clauses, and, consequently, has permitted the disruption of the
delicate interrelationships of the shopping center's tenant mix." S. REP. No. 527,
supra note 16, at 13; S. REP. No. 65, supra note 20, at 39; S. REP. No. 70, supra
note 20, at 14.

The Senate reports noted that this section of the Code had "been interpreted
in a way which ... frustrated the Congressional intent." S. REP. No. 527, supra
note 16, at 13; S. REP. No. 65, supra note 20, at 38-39; S. REP. No. 70, supra note
20, at 13-14. Examples of the type of interpretation of the section which led to the
revisions in the 1984 Act can be found by an examination of In re U.L. Radio Corp.,
19 Bankr. 537 (Bankr. S.D.N.Y. 1982). In Radio Corp., the court held that the
congressional policy behind the adequate assurance provisions was to give lessors the
benefit of the bargain. Id. at 543. The court then held that courts need not force
debtors to comply with every lease term in order to give lessors the benefit of the
bargain. Id. The court held that in order to prevent a debtor's assignment of its lease
to an assignee that would operate in a manner inconsistent with the use clause in the
debtor's lease, the landlord would have to demonstrate that "actual and substantial
detriment would be incurred by him if the deviation in use was permitted." Id. at
544. See also In re Tech HiFi, Inc., 49 Bankr. 876 (Bankr. D. Mass. 1985) (assignment
from electronics store to leather goods store approved); In re Lisbon Shops, Inc., 24
Bankr. 693 (Bankr. E.D. Mo. 1982) (court allowed debtor to conduct going-out-of-
business sale, prohibited by the use clause, prior to assignment of the leasehold). As
a result of these perceived abuses, the 1984 Act deleted the term "substantially" in
Bankruptcy Code § 365(b)(3)(C) and (D). See 1984 Act, supra note 6, § 365. Even
so, interpretation of this section obviously is affected by the proclivities of the
bankruptcy judge hearing the case.
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landlord's remedy? As in the case where the store had been entirely
closed, the landlord may move the court to reduce the period within
which the debtor must assume or reject the lease.0'4 However, this
result may not be in the landlord's best interest. In shortening the
period in which the debtor has to decide whether to assume or reject
its lease with the landlord, it may force the debtor to improvidently
reject a lease which could prove to be profitable. Worse yet, in an
attempt to get some value out of the lease, the debtor may assign the
lease to a tenant who meets the requirement of adequate assurance of
future performance required by the Code'05 but proves to be a less-
profitable tenant than the reorganized debtor. Given the fact that the
landlord's primary interest is to have compliance with its lease terms,
perhaps its best course of action is to request the court to issue an
order requiring the debtor to immediately cure its post-petition lease
defaults and comply with the terms of the lease.' °6 To ensure the
debtor complies with section 365(d)(3), the court should issue an order
in the nature of an injunction. 07 If the landlord wishes to put teeth
into the court's order, it might request that the court engraft a "drop-
dead" provision in its order. Under the "drop-dead" provision, the

104. The court may limit the time within which an executory contract or lease
must be assumed or rejected. See In re Wedtech Corp., 72 Bankr. 464, 475 (Bankr.
S.D.N.Y. 1987); see also In re Orvco, Inc., 95 Bankr. 724, 727 (Bankr. 9th Cir.
1989) ("a bankruptcy court has the discretion to order the immediate surrender of
the leased premises if a debtor fails to make the required payments."); supra text
accompanying note 91.

105. See 11 U.S.C. § 365 (1988). For the relevant text of § 365, see supra note
36.

106. "The court may issue any order, process, or judgment that is necessary or
appropriate to carry out the provisions of the [Bankruptcy Code]." 11 U.S.C. §
105(a) (1988).

107. The Bankruptcy Rules provide that in order to obtain injunctive relief, a
party must commence an adversary proceeding by filing a complaint with the court.
Bankruptcy Rule 7001.

Bankruptcy Rule 7065 provides that Federal Rule of Civil Procedure 65, dealing
with injunctive relief, applies in adversary proceedings. In order to grant an injunc-
tion, the court must find that the party seeking the injunction has a substantial
likelihood of success on the merits, is suffering an irreparable injury, that the
injunction would not cause substantial harm to others, and that the injunction would
serve the public interest. In re A. Tarricone, Inc., 77 Bankr. 430, 433 (Bankr.
S.D.N.Y. 1987). See also In re Freckles, Inc., 60 Bankr. 6, 7 (Bankr. E.D.N.Y.
1986). Due to the procedural delay caused by the provisions of Bankruptcy Rule
7001, and the burden of proof which must be met to obtain a true injunction, the
landlord should seek relief through a motion to compel the debtor to comply with
the terms of its lease with the landlord brought pursuant to Bankruptcy Code §§ 105
and 365.
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debtor's failure to cure its prior post-petition lease defaults, or to
comply prospectively with its lease obligations, would result in an
automatic rejection of the lease. Given the court's power to shorten
the time within which the debtor must decide to assume or reject its
leases, 0 18 the use of a "drop-dead" provision, which would be issued
after a hearing on the landlord's motion, would alleviate the problems
of a policy of automatic rejection due to a debtor's failure to comply
with section 365(d)(3). The landlord's ability to obtain the leasehold
premises within a short time after any continued failure by the debtor
would provide an impetus for the debtor to comply with the provisions
of its lease with the landlord, while giving the landlord an insurance
policy against any future breach by the debtor.

D. ADMINISTRATIVE EXPENSE CLAIM

As discussed above, compliance with section 365(d)(3) should be
a mandatory requirement for a debtor's assumption and assignment
of its lease under the Code.'°9 But what if the debtor continues to fail
to comply with this Section and ultimately rejects the lease," 0 or has
its case converted to a Chapter 7 liquidation?"' The Bankruptcy Code
does not specifically provide for the payment of unpaid section
365(d)(3) obligations as an administrative expense."12 However, the

108. See supra note 91.
109. See supra note 94.
110. Generally, a debtor's rejection of an unexpired lease, which had not

previously been assumed, gives rise to a claim for a breach of the lease deemed to
have occurred immediately before the date of filing of the petition. 11 U.S.C. § 365(g)
(1988). Bankruptcy Code § 502(g) provides for the allowance of this claim subject to
the constraints of § 502(b)(6). The lessor's claim for damages due to breach of the
lease is separate and distinct from an administrative expense claim for the lessee's
failure to comply with § 365(d)(3). In re National Oil Co., 80 Bankr. 525, 527 (Bankr.
D. Colo. 1987).

111. For the provisions relating to conversion of a Chapter 11 reorganization to
a Chapter 7 liquidation see 11 U.S.C. § 1112 (1988).

112. Bankruptcy Code § 507(a) provides that of all priority claims, administrative
claims are entitled to be paid first. Bankruptcy Code § 503(b) lists the type of claims
which may be allowed as administrative expenses:

After notice and a hearing, there shall be allowed administrative expenses,
other than claims allowed under section 502(f) of this title, including-
(I)(A) the actual, necessary costs and expenses of preserving the estate,
including wages, salaries, or commissions for services rendered after the
commencement of the case;

(B) any tax-
(i) incurred by the estate, except a tax of a kind specified in
section 507(a)(7) of this title; or

[Vol. lO
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majority of courts have held that, in such a case, the lessor is entitled
to an administrative expense claim against the bankrupt estate."3

Some courts have held, however, that this claim is only entitled to
share pro rata with all other administrative expense claims. 14 Unfor-

(ii) attributable to an excessive allowance of a tentative carryback
adjustment that the estate received, whether the taxable year to
which such adjustment relates ended before or after the commence-
ment of the case; and

(C) any fine, penalty, or reduction in credit relating to a tax of a kind
specified in subparagraph (B) of this paragraph;
(2) compensation and reimbursement awarded under section 330(a) of this
title;
(3) the actual, necessary expenses, other than compensation and reimburse-
ment specified in paragraph (4) of this subsection, incurred by-
(A) a creditor that files a petition under section 303 of this title;
(B) a creditor that recovers, after the court's approval, for the benefit of
the estate any property transferred or concealed by the debtor;
(C) a creditor in connection with the prosecution of a criminal offense
relating to the case or to the business or property of the debtor;
(D) a creditor, an indenture trustee, an equity security holder, or a
committee representing creditors or equity security holders other than a
committee appointed under section 1102 of this title, in making a substantial
contribution in a case under chapter 9 or 11 of this title; or
(E) a custodian superseded under section 543 of this title, and compensation
of the services of such custodian;
(4) reasonable compensation for professional services rendered by an at-
torney or an accountant of an entity whose expense is allowable under
paragraph (3) of this subsection, based on the time, the nature, the extent,
and the value of such services, and the cost of comparable services other
than in a case under this title, and reimbursement for actual, necessary
expenses incurred by such attorney or accountant;
(5) reasonable compensation for services rendered by an indenture trustee
in making a substantial contribution in a case under chapter 9 or 11 of this
title, based on the time, the nature, the extent, and the value of such
services, and the cost of comparable services other than in a case under this
title; and
(6) the fees and mileage payable under chapter 119 of title 28.

11 U.S.C. § 503(b) (1988).
113. See, e.g., In re Revco D.S., Inc., 109 Bankr. 264, 270-71 (Bankr. N.D.

Ohio 1989); In re Gillis, 92 Bankr. 461, 465 (Bankr. D. Haw. 1988); In re National
Oil Co., 80 Bankr. 525, 527 (Bankr. D. Colo. 1987); In re O.P. Held, Inc., 77 Bankr.
388, 391 (Bankr. N.D.N.Y. 1987); In re Rare Coin Galleries of America, Inc., 72
Bankr. 415, 416 (Bankr. D. Mass. 1987); In re Coastal Dry Dock & Repair Corp.,
62 Bankr. 879, 883 (Bankr. E.D.N.Y. 1986); In re M.H.I. Inc., 61 Bankr. 69, 70-71
(Bankr. D. Md. 1986). But see In re Orvco, Inc., 95 Bankr. 724, 728 (Bankr. 9th
Cir. 1989) ("Nothing in the language of the statute requires administrative or, worse
yet, super administrative status").

114. See In re Cardinal Industries, Inc., 109 Bankr. 738, 742 (Bankr. S.D. Ohio
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tunately, this interpretation does not ensure that these types of claims
will always be paid in full, as sufficient funds to pay all administrative
claims may not be available in all cases. Given the fact that the
requirement of continued performance of lease obligations is expressly
set forth in the Code, claims arising from breach of that provision
should be given a first priority administrative claim status" 5 and
allowed by the bankruptcy court without the necessity for notice and
a hearing unless objections are filed to the claim." 6 This interpretation
will foster compliance with the Section, as well as ensure that lessors
will be compensated for being placed in a position of having to extend
services to the debtor without obtaining any security to guaranty
payment for those services." 7

VI. CONCLUSION

Given the problems which existed in shopping center tenant
bankruptcies prior to the enactment of the 1984 amendments to the
Bankruptcy Code and the broad language of the provisions Congress
enacted to remedy these problems, the proper conclusion as to the
interpretation of Bankruptcy Code section 365(d)(3) is that Congress
intended it to be all encompassing in its scope. As such, shopping
center lessees in bankruptcy should be required to fully comply with
all provisions contained in their pre-petition leases with shopping
center landlords. The provisions enforced should not be limited solely
to monetary obligations. Rather, these obligations, as well as those
relating to hours of operations, merchandise, employees, advertising,
and use of the leasehold premises, should also be enforced.

In order to foster compliance with the Code, bankruptcy courts
must take steps to require debtors to comply with their lease terms.

1989); In re Orvco, 95 Bankr. 724, 728 (Bankr. 9th Cir. 1989); In re Granada, Inc.,
88 Bankr. 369, 373 (Bankr. D. Utah 1988); In re Dieckhaus Stationers of King of
Prussia, Inc., 73 Bankr. 969, 973 (Bankr. E.D. Pa. 1987).

115. This status can be achieved by the court entering an order requiring the
debtor or the trustee to immediately pay the allowed administrative expense claim.
Of course, this "super priority" status can only be maintained if a trustee is not
allowed to recover the payment at a later point in time e.g., after the case is converted
to Chapter 7. See In re Dieckhaus Stationers of King of Prussia, 73 Bankr. 969, 973
(Bankr. E.D. Pa. 1987) (court's order directing immediate payment of landlord's
claim held subject to trustee's right to later seek recovery of all or part of payment
in the event all other administrative expense claimants are not paid in full).

116. See In re Western Monetary Consultants, 100 Bankr. 545, 547 (Bankr. D.
Colo. 1989); In re Coastal Dry Dock & Repair Corp., 62 Bankr. 879, 883 (Bankr.
E.D.N.Y. 1986); In re M.H.I. Inc., 61 Bankr. 69, 70-71 (Bankr. D. Md. 1986).

117. See also supra notes 59-61 and accompanying text.
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In order to prevent post-petition breaches, courts should order im-
mediate payment of any past due post-petition rent, utilize prospective
orders of compliance when appropriate, deny debtors' requests to
extend the time for assumption or rejection of leases when these
debtors are not complying with the Code, and deny debtors' motions
to assume leases which have been breached post-petition. When
debtors continue to fail to comply with their leases, courts should
shorten the time for assumption or rejection of the leases in question,
deem leases rejected when appropriate, and allow lessors a first
priority administrative expense claim for damages due to the debtors'
actions. Strict interpretation of the Code, coupled with a lack of
tolerance by the courts for debtors' Code violations, will ensure the
problems Congress intended to remedy by enacting Bankruptcy Code
section 365(d)(3) will occur infrequently and that, when they do occur,
they will not seriously harm shopping center lessors.




