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RELIGION AS SPEECH

for two reasons. 81 First, an equal access policy would not confer the state's
imprimatur on religion since it would simply be treating Cornerstone the
same as any other student group.82 Second, since over 100 student groups
participated in the university's open forum, the forum's primary effect was
not to advance religion, absent a showing that religious groups would
dominate the forum.83

Taken as a whole, Widmar reflected a strong emphasis on the need to
treat religion neutrally, with a certain symmetry between the Free Speech
and Establishment Clauses. On the one hand, content-neutrality is
mandated by the Free Speech Clause, and therefore excluding a religious
group from a state-created speech forum violates free speech.84 On the
other hand, to treat a religious group neutrally, giving it the same access as
other student groups to a speech forum, mitigated any Establishment Clause
concerns that might exist when religious speech occurs on public property. 85

In particular, neutral treatment dissipates any perception of endorsement
and minimizes any primary effect of advancing religion when part of a
larger forum. 86 Yet the Court in Widmar did not apply a neutrality test per
se in analyzing whether an equal access policy would violate the
Establishment Clause, and its analysis suggested that even a neutral
treatment of religion might be unconstitutional if religious groups
dominated a forum.87

This emphasis on neutrality, though only partial in Widmar, became
central over the next quarter century, particularly in the religion
jurisprudence of the Rehnquist Court.88 As the next section will discuss, the
Rehnquist Court made neutrality the primary component of First
Amendment protection of religious rights, using it as a benchmark in
analyzing free speech, free exercise and Establishment Clause issues.
Although diluting protection under the Free Exercise Clause, the Court's
neutrality analysis solidified the significant protection afforded under the

81. Id. at 274.
82. Id.
83. Id. at 274-75.
84. Id. at 274.
85. Widmar, 454 U.S. at 274.
86. See id. at 274 ("First, an open forum in a public university does not confer any

imprimatur of state approval on religious sects or practices. As the Court of Appeals quite aptly
stated, such a policy 'would no more commit the University... to religious goals' than it is 'now
committed to the goals of the Students for a Democratic Society, the Young Socialist Alliance,' or
any other group eligible to use its facilities.").

87. See id. at 275.
88. See infra Part II.
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Free Speech Clause.8 9 Moreover, the Court's increasing emphasis on
neutrality toward religion eliminated any Establishment Clause concerns
when giving religious speech equal access to government-created speech
fora.9"

II. THE REHNQUIST COURT, NEUTRALITY, AND RELIGIOUS SPEECH

The previous section showed that by the 1981 decisions in Heffron and
Widmar, content-neutrality had become a central focus in analyzing free
speech rights, including religious speech, and played a significant, though
not dispositive role in Establishment Clause analysis. During the Rehnquist
Court this emphasis on neutrality became even more pronounced, with the
Court largely taking a view of religion as a co-equal participant in our
nation's public life, to be neither favored nor disfavored.9' This resulted in
an even more pronounced shift to free speech, and away from free exercise,
as the dominant protection of religious liberty.92 This section will examine
those two developments.

A. The Increasing Focus on Free Speech

The Rehnquist Court's increasing protection for religion as speech is
reflected in four primary cases: 93 Board of Education v. Mergens,94 Lamb's
Chapel v. Center Moriches Union Free School District,95 Rosenberger v.
Rector and Visitors of the University of Virginia,96 and Good News Club v.

89. See infra Part II.

90. See infra Part II.A.
91. See infra Part II.A.
92. See infra Part II.A.
93. Religious speech was involved in a number of other cases during this period, but the

religious character of the speech was not central to the analysis. In some cases the Court held that
the speech restrictions were unconstitutional, see, e.g., Watchtower Bible and Tract Soc'y of N.Y.,
Inc. v. Village of Stratton, 536 U.S. 150, 165-66 (2002) (striking down ordinance that required
permit to go onto private property to distribute literature); Bd. of Airport Comm'rs v. Jews for
Jesus, Inc., 482 U.S. 569, 574-75 (1987) (ban on any person engaging "in First Amendment
activities" in airport terminal unconstitutional), while in other instances the speech restrictions
were upheld as reasonable. See Int'l Soc'y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672,
683-84 (1992) (prohibition on solicitation of funds within airport terminal constitutional, while
prohibition of literature distribution unconstitutional).

94. 496 U.S. 226 (1990).
95. 508 U.S. 384 (1993).
96. 515 U.S. 819 (1995).
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Mi/ford Central School.97 All four cases had generally the same fact
pattern, similar to that in Widmar.98 Each involved a public school, ranging
from elementary to a four-year university, and in each case the school
decided to create what could be viewed as a forum for speech purposes, in
two cases only for students themselves and in two others for community
groups and organizations.99 In each case, however, the school denied
access to religious speech because of perceived Establishment Clause
problems. l00 And in all four cases the Court said, as it had earlier said in
Widmar, that to deny access to a group because of the religious content of
its speech violated the Free Speech Clause, and to grant equal access to
religious speech eliminated any Establishment Clause concerns that might
otherwise exist.' 0' Although Widmar was certainly strong precedent for
each of the cases, the Court in fact extended the level of protection
previously recognized in Widmar.10 2

The first case in which the Rehnquist Court employed this analysis was
Board of Education v. Mergens,10 3 in which a high school permitted about
30 student clubs to meet on campus, but denied permission to a Bible study
club because school officials believed recognizing a student religious group
would violate the Establishment Clause.10 4 The students sued under the
"Equal Access Act,"'10 5 a federal statute that in effect extended the
protections of Widmar to high school campuses. 10 In essence, the Act said
that once a school created a forum for student clubs, it could not exclude a
group based on its content, specifically mentioning religious clubs as one
example. 0 7  The Supreme Court held for the students, finding that
exclusion of the Bible study club violated the Equal Access Act, and that
permitting the group to meet as part of a broader forum of student groups
did not violate the Establishment Clause.'0 8

Because the Court analyzed the students' speech rights under the Equal

97. 533 U.S. 98 (2001).

98. See Widmar v. Vincent, 454 U.S. 263, 265 (1981).
99. See Good News Club, 533 U.S. at 102; Rosenberger, 515 U.S. at 822-23; Lamb's Chapel,

508 U.S. at 386; Mergens, 496 U.S. at 231.
100. See Good News Club, 533 U.S. at 112; Rosenberger, 515 U.S. at 827-28; Lamb's Chapel,

508 U.S. at 394-95; Mergens, 496 U.S. at 232-33.
101. See Good News Club, 533 U.S. at 112-13; Rosenberger, 515 U.S. at 831; Lamb's Chapel,

508 U.S. at 395; Mergens, 496 U.S. at 246-47.
102. See, e.g., GoodNews Club, 533 U.S. at 112-13.

103. 496 U.S. 226 (1990).
104. Id. at231-33.
105. Id. at 233.
106. 20 U.S.C. § 4071(a)-(b) (1998).
107. 20 U.S.C. § 4071(a).

108. Mergens, 496 U.S. at 253.
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Access Act, 109 the majority did not directly address constitutional free
speech rights as such. 10 As a practical matter, however, the case had strong
constitutional overtones, in part because the Act itself was largely based on
the Court's own analysis in Widmar. 11 There was little doubt that the
Congressional purpose in passing the Act was to extend to high school
students the same rights the Court had recognized for college students in
Widmar.112 This point was made clear in a concurring opinion by Justice
Marshall, joined by Justice Brennan, that said the Equal Access Act simply
codified what was already constitutionally required under the Free Speech
Clause-prohibiting discrimination against religious clubs on the basis of
content.113 Justice O'Connor's plurality opinion also strongly hinted at the
free speech overtones of the case.1 14

In regard to the second issue, whether granting equal access to the
Bible study club violated the Establishment Clause, the Court made clear
what was suggested in Widmar: that neutral treatment of religion in a public
forum does not violate the Establishment Clause.115 No single opinion
commanded a majority of the Court on that issue, but a focus on neutral
treatment of religion meeting the Establishment Clause ran through various
opinions. 1 6 Justice O'Connor's plurality opinion for four members of the
Court stressed that the basic message of the Act was "one of neutrality,
rather than endorsement; if a State refused to let religious groups use
facilities open to others, then it would demonstrate not neutrality but
hostility toward religion."'1 7 Justices Scalia and Kennedy, although not
agreeing with the endorsement analysis used by Justice O'Connor,
nevertheless agreed that the neutral treatment of religion, in which religious
speech was treated the same as other speech, met the dictates of the
Establishment Clause. 18 Taken as a whole, Mergens clarified the premises
implicit in Widmar: religious speech must be provided equal access to
speech fora, and such neutral treatment of religion does not violate the

109. See id. at 235.
110. See id. at 247.
111. See id. at 234-35.
112. See id. at 235.

113. See id. at 262 (Marshall, J., concurring).
114. See Mergens, 496 U.S. at 250 (O'Connor, J., plurality opinion) ("there is a crucial

difference between government speech endorsing religion, which the Establishment Clause
forbids, and private speech endorsing religion, which the Free Speech and Free Exercise Clauses
protect").

115. See id. at 248.
116. See id. at 248, 251 (plurality opinion); id. at 260-61 (Kennedy, J., concurring); id. at 264,

266, 270 (Marshall, J., concurring); id. at 273-74, 276 (Stevens, J., dissenting).

117. Id. at 248 (plurality opinion).
118. See id. at 260 (Kennedy, J., concurring).
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Establishment Clause. 19

This same analysis was seen three years later in Lamb's Chapel v.
Center Moriches Union Free School District,20 when the Court again held
that excluding religious speech from a designated forum violated the Free
Speech Clause.' 2' In that case a school district policy permitted use of
school facilities for various community groups, but specifically excluded
religious uses on the grounds that it would violate the Establishment
Clause.122 A church requested to use a school building to show a film series
on child-rearing, which would clearly have been a permitted use of the
building except for the religious content involved. 23 For that reason the
request was denied, and the church sued. 2 4 As it had in Widmar,125 the

Court held that excluding the church from a state-created speech forum
violated the Free Speech Clause, and permitting the church on equal terms
as other community groups did not violate the Establishment Clause. 26

The Court began its analysis with the free speech issue, assuming,
without deciding, that the school's policy only created a limited public
forum. 27 Although subject-matter restrictions are permitted in such fora,
any restrictions must still be viewpoint neutral. 28 Even under this narrow
understanding of the school exclusion policy, the Court said the church's
speech rights had been violated, since denying access to the church
constituted not just subject-matter discrimination, but also viewpoint
discrimination, fatal to restrictions in a limited public forum and generally
considered the most egregious type of speech restriction.1 29

In reaching this conclusion, the Court rejected the school district's
argument, adopted by the Court of Appeals below, that since the policy

119. Compare id. at 248 with Widmar v. Vincent, 454 U.S. 263, 277 (1981).
120. 508 U.S. 384 (1993).
121. Seeid. at395.
122. See id. at 387, 395.

123. See id. at 387-89.
124. See id. at 386-89.
125. See Widmar, 454 U.S. at 269.
126. See Lamb's Chapel, 508 U.S. at 395.
127. The Court stated that the church's argument that the school district had created a

designated public forum "ha[d] considerable force" because of the wide variety of groups that
used the school facilities. Id. at 391. This would have precluded even subject-matter restrictions
unless it was "justified by a compelling state interest and [was] narrowly drawn." Id. at 391. The
Court declined to decide the issue, however, since the district policy failed even the less rigorous
standard for limited public fora. See id. at 391-92.

128. See id. at 392-93. See also Good News Club v. Milford Cent. Sch., 533 U.S. 98, 106-07
(stating that speech restrictions in a limited public forum must be viewpoint neutral and
reasonable).

129. See Lamb's Chapel, 508 U.S. at 394.
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prohibited all religious uses it discriminated on the basis of subject-matter,
which was permitted in a limited forum, but was viewpoint neutral. 3° The
Supreme Court, however, characterized the policy much differently, stating
that the relevant subject or topic for analysis was family issues and child
rearing.' 3

1 It noted that the school policy clearly permitted use of school
facilities for lectures or films on family values and raising children, and that
the record indicated the only reason the church's application was denied
was because it involved a religious viewpoint. 32 As stated by the Court:

The film series involved here no doubt dealt with a subject otherwise
permissible under [district rules], and its exhibition was denied solely
because the series dealt with the subject from a religious standpoint. The
principle that has emerged from our cases "is that the First Amendment
forbids the government to regulate speech in ways that favor some
viewpoints or ideas at the expense of others."' 133

The Court further held, as it had in Widmar'34 and Mergens,' 35 that
permitting the church to use the facility on the same terms as other
community groups did not violate the Establishment Clause. 136 As it had in
Widmar,137 the Court stressed that under the circumstances of the case there
was "no realistic danger that the community would think that the District
was endorsing religion or any particular creed, and any benefit to religion or
to the church would have been no more than incidental."'' 38  In a very
cursory fashion it also noted the Lemon test was met. 139

Two years later, in Rosenberger v. Rector and Visitors of the
University of Virginia, 40 the Court again addressed exclusion of religious
speech from a state-created forum. 141 In that case the University of Virginia
provided funding for certain student publications, but specifically

130. See id. at 393.
131. Id.
132. Id. at 393-94.
133. Id. (quoting City Council v. Taxpayers for Vincent, 466 U.S. 789, 804 (1984)).
134. See Widmar v. Vincent, 454 U.S. 263,274-75 (1981).
135. See Bd. of Educ. v. Mergens, 496 U.S. 226, 247-48 (1990).
136. See Lamb's Chapel, 508 U.S. at 395.

137. See Widmar, 454 U.S. at 274.
138. Lamb's Chapel, 508 U.S. at 395.
139. The Court simply said:

As in Widmar, permitting District property to be used to exhibit the film series involved in
this case would not have been an establishment of religion under the three-part test
articulated in Lemon v. Kurtzman: The challenged governmental action has a secular purpose,
does not have the principal or primary effect of advancing or inhibiting religion, and does not
foster an excessive entanglement with religion.

Id. at 395 (citations omitted).
140. 515 U.S. 819 (1995).
141. See id. at 822-23.
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prohibited religious publications from receiving any funding, stating that
direct financial support for religion violated the Establishment Clause. 142 In
finding the policy excluding religious speech unconstitutional, the Court
began its analysis by finding that the university in effect had created a
public forum, which required that any restrictions be content-neutral, which
the policy violated. 143 The Court then proceeded to hold that the university,
by denying funds to student publications writing from a religious
perspective, had engaged in viewpoint discrimination, and its actions were
therefore unconstitutional. 144 The Court acknowledged that the distinction
between subject-matter and viewpoint discrimination is not always clear,
but found that the university's policy constituted the same type of viewpoint
bias as in Lamb 's Chapel, stating:

We conclude, nonetheless, that here, as in Lamb's Chapel, viewpoint
discrimination is the proper way to interpret the University's objections to
Wide Awake. By the very terms of the SAF prohibition, the University
does not exclude religion as a subject matter but selects for disfavored
treatment those student journalistic efforts with religious editorial
viewpoints. Religion may be a vast area of inquiry, but it also provides, as
it did here, a specific premise, a perspective, a standpoint from which a
variety of subjects may be discussed and considered. The prohibited
perspective, not the general subject matter, resulted in the refusal to make
third-party payments, for the subjects discussed were otherwise within the
approved category of publications. 

145

Thus, as in Lamb's Chapel,146 the Court interpreted the policy in
question not as excluding religion as a subject, but rather excluding the
religious viewpoint on a number of subjects that a student publication might
address.147 Moreover, the Court rejected the idea that the policy was valid
because all religious (and antireligious) viewpoints were excluded, stating
that such a position rests on the "insupportable assumption that all debate is
bipolar and that antireligious speech is the only response to religious
speech.' 48 Rejecting what it described as a "contrived description of the

142. The guidelines prohibited reimbursement of publication costs for "religious activities,"
which it defined as an activity that "primarily promotes or manifests a particular belie[f] in or
about a deity or an ultimate reality." Id. at 824-25.

143. The Court described the forum created by the university's reimbursement policy for
student publications as being "more in a metaphysical than a spatial or geographic sense," but
noted that it had previously recognized that public forum principles still applied. See id. at 830.

144. See id. at 831-32.
145. Id. at 831.
146. See Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 393-94 (1993).
147. See Rosenberger, 515 U.S. at 831.
148. Id.
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marketplace of ideas," 149 the Court said:
If the topic of debate is, for example, racism, then exclusion of several
views on that problem is just as offensive to the First Amendment as
exclusion of only one. It is as objectionable to exclude both a theistic and
an atheistic perspective on the debate as it is to exclude one, the other, or
yet another political, economic, or social viewpoint. The dissent's
declaration that debate is not skewed so long as multiple voices are
silenced is simply wrong; the debate is skewed in multiple ways. 150

Having concluded that denying funding for religious perspectives
constituted viewpoint discrimination, the Court next addressed whether
funding religious publications on the same basis as other student groups
would violate the Establishment Clause. 5' Unlike Lamb's Chapel152 and
Widmar,1 53 which involved granting religious groups equal access to public
facilities, the Establishment Clause issue here, funding of a blatantly
religious message, 154 was more problematic. As emphasized by the dissent,
financial support of religion was almost certainly one of the principal
concerns giving rise to the Establishment Clause. 155  Significantly, James
Madison's Memorial and Remonstrance Against Religious Assessments, 156

generally considered the single most important document in understanding
the environment giving rise to the Establishment Clause, 157 discussed at
length the particular problem of financially supporting religion. The Court
itself had previously permitted some aid to religious schools when carefully
structured, but required that the aid not be used for religious

149. Id.
150. Id. at 831-32.
151. See id. at 837.
152. See Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 386-87 (1993).
153. See Widmar v. Vincent, 454 U.S. 263, 264-65 (1981).
154. The publication at issue, Wide Awake, was designed to offer "a Christian perspective on

both personal and community issues, especially those relevant to college students at the University
of Virginia," and had featured articles on a variety of topics, including racism, crisis pregnancy,
missionary work, and eating disorders, and also included music reviews and interviews with
professors. Rosenberger, 515 U.S. at 826. At the same time, its stated two-fold mission was
clear: "to challenge Christians to live, in word and deed, according to the faith they proclaim and
to encourage students to consider what a personal relationship with Jesus Christ means." Id.

155. "Using public funds for the direct subsidization of preaching the word is categorically
forbidden under the Establishment Clause, and if the Clause was meant to accomplish nothing
else, it was meant to bar this use of public money." Id. at 868 (Souter, J., dissenting).

156. 8 JAMES MADISON, Memorial and Remonstrance Against Religious Assessments, in THE
PAPERS OF JAMES MADISON 298, 298-304 (Robert A. Rutland et al. eds., 1973).

157. The Supreme Court has frequently emphasized the importance of Madison's Memorial
and Remonstrance Against Religious Assessments and looked to it as providing guidance to
understanding the Establishment Clause. See, e.g., Comm. for Pub. Educ. and Religious Liberty
v. Nyquist, 413 U.S. 756, 770 n.28 (1973); Everson v. Bd. of Educ., 330 U.S. 1, 11-13 (1947).
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indoctrination. 158 Yet, as stressed by the dissent, the funds at issue in
Rosenberger would be used to propagate an unequivocal Christian message,
which the dissent stated was "categorically forbidden under the
Establishment Clause." 59 Even Justice O'Connor, in a concurring opinion,
acknowledged that the case involved the clash of two bedrock constitutional
principles, one of which was "the prohibition on state funding of religious
activities.' 6°

Despite these concerns, the Court held that providing equal funding to
religious publications would not violate the Establishment Clause, stressing,
as it did in Lamb's Chapel,161 the neutrality of such a scheme. 162 The Court
began its Establishment Clause discussion by stating, "[a] central lesson of
our decisions is that a significant factor in upholding governmental
programs in the face of Establishment Clause attack is their neutrality
towards religion.' ' 163 The Court noted this principle also applied to free
speech equal access cases, stating that it had "[m]ore than once" rejected
the idea that the Establishment Clause prohibited "extend[ing] free speech
rights to religious speakers who participate in broad-reaching government
programs neutral in design."' 64 On that basis the Court held that including a
religious publication in the funding program would not violate the
Establishment Clause, since it would simply be treating religion neutrally,
rather than preferentially.' 65  The Court also stated that the program's
neutrality helped distinguish it from the Founders' concerns about taxes to
support churches. 166  Whereas those involved taxes "for the sole and
exclusive purpose of establishing and supporting specific sects,"' 167 the
program at issue involved student fees that supported a broad range of ideas
and thought, only some of which might potentially be religious.168

While primarily stressing the program's neutrality, the Court also noted
that not only were funds allocated from student fees, rather than general tax

158. See, e.g., Roemer v. Bd. of Pub. Works, 426 U.S. 736, 751-61 (1976) (financial grants to
religious colleges not to be used for sectarian purposes); Hunt v. McNair, 413 U.S. 734, 743
(1973) (aid cannot fund "a specifically religious activity").

159. See Rosenberger, 515 U.S. at 868 (Souter, J., dissenting).
160. See id. at 847 (O'Connor, J., concurring).
161. See Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 395 (1993).
162. See Rosenberger, 515 U.S. at 840.

163. Id. at 839.

164. See id.
165. See id. at 840.

166. See id.
167. Id.

168. See Rosenberger, 515 U.S. at 840-41.
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revenues, but that no money went directly to student groups. 169 Instead,
qualified student groups contracted for services and the bills submitted to
the student council, which then paid the creditors.17° The Court stated that
this was similar to the aid provided in Widmar and Lamb's Chapel, in that
those cases also involved the indirect expenditure of money by providing
meeting rooms for the religious groups involved in those cases. 17' It said
the same essentially occurred here, with the university paying for printing
services to be accessed by a broad range of student groups, reasoning that
"[a]ny benefit to religion is incidental to the government's provision of
secular services for secular purposes on a religion-neutral basis. Printing is
a routine, secular, and recurring attribute of student life."' 72

A final and more recent case illustrating how content-neutrality
protects religious speech and at the same time avoids Establishment Clause
concerns is Good News Club v. Milford Central School,173 a 2001 decision.
In that case a school district adopted regulations identifying several
purposes for which local schools could be open to public use, including
"instruction in any branch of education, learning or the arts," and for
"social, civic, and recreational meetings and entertainment events." 174

Pursuant to that policy, a local "Good News Club," a Christian organization
for young children, sought permission to use the building after school. 175 A
typical meeting would include learning and reciting Bible verses, singing
songs (presumably Christian), hearing a Bible story, and closing with a
prayer. 176 Although school policy permitted other groups, such as the Boy
Scouts, to use the building, the school refused permission for the Good
News Club to meet because of the religious nature of the meetings. 177

As in the previous cases, the Supreme Court held that excluding the
religious group from a state-created public forum violated the Free Speech
Clause, and permitting the group to use the building on the same terms as
other groups did not violate the Establishment Clause. 178 The Court began

169. See id. at 841.
170. See id. at 842-44.
171. See id. at 843.

172. Id. at 843-44. The Court also stated that "[b]y paying outside printers, the University in
fact attains a further degree of separation from the student publication, for it avoids the duties of
supervision, escapes the costs of upkeep, repair, and replacement attributable to student use, and
has a clear record of costs." Id. at 844.

173. 533 U.S. 98 (2001).
174. Id. at 102.

175. Id. at 103.
176. See id.

177. Id. at 103-04, 108.
178. See id. at 102.
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its free speech analysis by recognizing that at a minimum the school had
created a limited public forum, which required that speech restrictions not
discriminate on the basis of viewpoint and be reasonable. 179 Relying upon
its previous analysis in Lamb's Chapel and Rosenberger, the Court held
that excluding religious groups from the forum constituted viewpoint
discrimination and was thus unconstitutional. 180  The Court stated that it
was clear, under the school's guidelines, that any group that "promotes the
moral and character development of children," such as the Boy Scouts, is
permitted to meet on school property.181 Therefore, the Good News Club
was seeking to address a subject otherwise permitted under the guidelines,
moral and character development, from a religious perspective, and to
exclude the group constituted impermissible viewpoint discrimination.' 82 In
reaching this conclusion, the Court rejected the argument, relied on by the
Court of Appeals, that the devotional nature of the Club's activities, which
included prayer and teaching students "to cultivate [a] relationship with
God through Jesus Christ," made it distinct from other viewpoints. 183

Instead, the Supreme Court said that even "quintessentially religious"
expression, arguably akin to worship, can also be characterized as the
teaching of moral and character development from a particular viewpoint,
and, as such, cannot be discriminated against.' 84 The effect of the policy
was to exclude a particular viewpoint (religious) on moral and character
development, and, therefore, violated the group's free speech rights. 185

The Court then addressed the Establishment Clause issue, concluding,
as it had in previous cases, that permitting the Good News Club to meet on
the same terms as other groups would not violate the Establishment
Clause. 186 The Court began by noting that the Establishment Clause issue
was essentially the same one addressed in Lamb's Chapel and Widmar,
both of which clearly established that granting religious speech equal access
to a school-created forum did not violate the Establishment Clause.'87 The
Court also noted, as it did in Rosenberger,188 that a significant factor in
Establishment Clause analysis is neutrality toward religion, and "[b]ecause
allowing the Club to speak on school grounds would ensure neutrality, not

179. Good News Club, 533 U.S. at 106-07.
180. See id. at 107.
181. Seeid. at 108.
182. See id. at 107.
183. Seeid. at 110-11.
184. Seeid. at 111-12.
185. See Good News Club, 533 U.S. at 111-12.
186. See id. at 113.
187. See id. at 112-14.
188. See Rosenberger v. Rector& Visitors of the Univ. of Va., 515 U.S. 819, 839 (1995).

2008]



SOUTHWESTERN LA W REVIEW

threaten it," the school "face[d] an uphill battle in arguing that the
Establishment Clause compels it to exclude the Good News Club."' 189

Finally, the Court said there was no coercive pressure to participate in club
activities, since the decision to participate was up to parents, not children. 90

The Court's decision in Good News Club, its most recent decision
regarding religious speech, largely reinforced the previous holdings of the
Rehnquist Court: that excluding religious speech from state-created fora
violates the Free Speech Clause, and giving religious speech equal access to
such fora does not violate the Establishment Clause. 191 Indeed, as noted
earlier, the genesis of the free speech rights analysis can be traced back to
the public forum cases of the 1930's, 40's, and 50's,192 and the Court's
1981 decision in Widmar,'93 which essentially set out the basic free speech
and Establishment Clause analysis that was later affirmed in Mergens,194

Lamb's Chapel,19 5 Rosenberger,196 and Good News Club.197  These
Rehnquist Court cases, therefore, did not so much take the Court in a new
direction as affirm and solidify earlier doctrine and analysis.

In two important respects, however, the Rehnquist Court took religious
speech rights a step further and strengthened the protection given to
religious speech. First, whereas Widmar had treated the exclusion of
religious speech as content-discrimination, 198 the Court in Lamb 's Chapel,
Rosenberger, and Good News Club characterized it as viewpoint
discrimination, a much more problematic form of speech discrimination,
and one that is almost inevitably unconstitutional. 99 It is important to

189. See Good News Club, 533 U.S. at 114.

190. See id. at 115.
191. See id. at 120.
192. See, e.g., Poulos v. New Hampshire, 345 U.S. 395, 396-97 (1953); Fowler v. Rhode

Island, 345 U.S. 67, 69 (1953); Niemotko v. Maryland, 340 U.S. 268, 269, 271-72 (1951); Saia v.
New York, 334 U.S. 558, 559-60 (1948); Marsh v. Alabama, 326 U.S. 501, 502, 504-05 (1946);
Tucker v. Texas, 326 U.S. 517, 520 (1946); Follett v. Town of McCormick, 321 U.S. 573, 576-77
(1944); Taylor v. Mississippi, 319 U.S. 583, 589-90 (1943); W. Va. State Bd. of Educ. v. Barnette,
319 U.S. 624, 642 (1943); Martin v. City of Struthers, 319 U.S. 141, 141-42 (1943); Murdock v.
Pennsylvania, 319 U.S. 105, 108-09 (1943); Douglas v. City of Jeannette, 319 U.S. 157, 161-62
(1943); Jamison v. Texas, 318 U.S. 413, 414 (1943); Largent v. Texas, 318 U.S. 418, 422 (1943);
Jones v. City ofOpelika, 316 U.S. 584, 593-96 (1942); Cox v. New Hampshire, 312 U.S. 569, 571
(1941); Schneider v. New Jersey, 308 U.S. 147, 164 (1939); Lovell v. City of Griffin, 303 U.S.
444 (1938).

193. See Widmar v. Vincent, 454 U.S. 263, 267-77 (1981).

194. See Bd. of Educ. v. Mergens, 496 U.S. 226, 253 (1990).

195. See Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 393-95 (1993).

196. See Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 830-46 (1995).

197. See Good News Club v. Milford Cent. Sch., 533 U.S. 98, 120 (2001).

198. See Widmar, 454 U.S. at 267-77.
199. See Good News Club, 533 U.S. at 106-07, 109-10; Rosenberger, 515 U.S. at 829-31;
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emphasize how significant this characterization is. Although any type of
content discrimination is problematic, the Court has stressed that viewpoint
discrimination is a particularly troublesome type of discrimination.2 00

Professor Rodney Smolla puts it this way in his treatise: "The doctrinal
difference between content-based discrimination and viewpoint-based
discrimination is certainly significant. Content-based discrimination
normally triggers strict scrutiny (or some other form of heightened
scrutiny), often resulting in the law being held unconstitutional. Laws that
engage in viewpoint discrimination have even tougher going."20' The Court
in Rosenberger made this same point, stating that "[w]hen the government
targets not subject matter, but particular views taken by speakers on a
subject, the violation of the First Amendment is all the more blatant," and
labeling viewpoint discrimination "an egregious form of content
discrimination. 2 2

Thus, it is no small matter that the Court in these cases began
characterizing the exclusion of religious speech as not just exclusion of
religion as a category of speech, but rather as exclusion of religious
viewpoints on a variety of broader social issues. The Rehnquist Court made
that change by viewing each of the fora in question as addressing particular
social issues, but excluding the religious viewpoint in each. In Lamb's
Chapel it was discussion of child-rearing,203 in Rosenberger it was a variety
of political and social issues,2° 4 and in Good News Club it was character and
moral development. 20 5 Thus, what might be superficially seen as merely
excluding a particular speech content-religion-was reconceptualized as
exclusion of particular viewpoints-religious--on a broad set of issues
addressing society. The consequence was to provide an even greater level
of protection to religious speech than had previously existed.

The second way in which the Rehnquist Court solidified the use of free
speech to protect religion was in how it handled the Establishment Clause
issue that is inevitably presented in these types of cases. What was implicit
in Widmar, that the neutral treatment of religion would not violate the
Establishment Clause, 6 became more overt in the Rehnquist Court years.

Lamb's Chapel, 508 U.S. at 393-94.

200. See Turner Broad. Sys., Inc. v. Fed. Cornmc'ns Comm'n, 512 U.S. 622, 641-43 (1994);
R.A.V. v. City of St. Paul, 505 U.S. 377, 391 (1992); City Council v. Taxpayers for Vincent, 466
U.S. 789, 804 (1984); Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 46 (1983).

201. RODNEY A. SMOLLA, SMOLLA AND NIMMER ON FREEDOM OF SPEECH § 3.11 (2008).

202. See Rosenberger, 515 U.S. at 829.
203. See Lamb's Chapel, 508 U.S. at 387.
204. See Rosenberger, 515 U.S. at 825-27.
205. See Good News Club, 533 U.S. at 108.
206. See Widmar v. Vincent, 454 U.S. 263, 267 (1981).
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All four cases-Mergens, Lamb's Chapel, Rosenberger, and Good News
Club-emphasized that neutral treatment of religious speech mitigates any
Establishment Clause concerns.0 7  This was particularly true in
Rosenberger and Good News Club, where the Court made neutrality the
central factor in its analysis and which almost, but not quite, guarantees the
Establishment Clause is not violated if religion is treated the same as other
speech, no better and no worse.20 8

Perhaps even more significant, however, were the fact patterns in those
last two cases, which involved areas in which the Court had often closely
scrutinized government involvement with religion. In Rosenberger this
involved use of government monies to fund an overt, even blatant religious
message.20 9 In Good News Club it was overtly religious activity, such as
prayer and Bible study, in the context of an elementary school, 210 where
students are the most impressionable. Both of these are highly sensitive
Establishment Clause areas, in which both historical understandings and the
Court's own jurisprudence suggest any government association with
religious activity should be closely scrutinized.21' Yet in both of these
contexts the Court essentially said the neutral treatment of religion, as
required by the Free Speech Clause, would trump any Establishment Clause
concerns.

212

In sum, the Rehnquist Court increasingly relied on free speech
principles to provide protection to religious liberty under the increasingly
powerful concept of neutrality. Religion was certainly not given any
preferred status under the Free Speech Clause, but it became clear it could
not be given less.213 This became particularly important as the exercise of
religious speech shifted to contexts that began to present legitimate, and in
some instances significant, Establishment Clause concerns. 2 4  The
neutrality and equal treatment mandated by free speech also mitigated any
Establishment Clause concerns that might exist, creating a nice symmetry
between the two clauses in regard to religious speech. 21 5

207. See Good News Club, 533 U.S. at 114; Rosenberger, 515 U.S. at 839; Lamb's Chapel,
508 U.S. at 395; Bd. ofEduc. v. Mergens, 496 U.S. 226, 248 (1990).

208. See GoodNews Club, 533 U.S. at 114; Rosenberger, 515 U.S. at 845-46.
209. See Rosenberger, 515 U.S. at 823-24.
210. See GoodNews Club, 533 U.S. at 102-03.
211. See Edwards v. Aguillard, 482 U.S. 578, 583-84 (1987) ("The Court has been particularly

vigilant in monitoring compliance with the Establishment Clause in elementary and secondary
schools.").

212. See Good News Club, 533 U.S. at 114; Rosenberger, 515 U.S. at 839.
213. See supra Part l.A.
214. See supra Part II.A.
215. See supra Part II.A.
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Finally, in order to appreciate fully the ascendancy of free speech
protection for religious liberty, attention should be paid to what was
happening to free exercise protection during this period. Neutrality was
also emerging as a powerful concept here, but with the opposite result;
rather than strengthening protection under the Free Exercise Clause, it came
close to eliminating it.2 16  The next subsection will examine this
development, first briefly discussing the Court's earlier development of free
exercise doctrine, and then examining the Rehnquist Court's change of
direction.

B. The Demise of Free Exercise

The Free Exercise Clause, though never being relied upon as much as
the Free Speech Clause to protect religious liberty, still emerged during the
mid-twentieth century as a significant source of protection for religious
freedom distinct from free speech.217 Indeed, for nearly three decades the
Supreme Court articulated a Free Exercise Clause jurisprudence which, at
least in theory, provided significant and unique protection for religious
rights.218 This was substantially changed during the Rehnquist Court years,
with the Court largely rejecting its prior analysis and greatly limiting the• • 219

reach and significance of free exercise protection.
One of the Court's earliest Free Exercise Clause cases, Reynolds v.

United States,220 did not suggest a particularly expansive protection for
religious liberty. In that case the Court examined whether a federal law
making polygamy a crime violated the free exercise rights of Mormons,
whose religion mandated polygamy as a practice.221 In rejecting the claim,
the Court stated that the law itself was valid and supported by strong public
policy, 222 and thus the only issue was whether the Mormons' religious
beliefs exempted them from the law.223 The Court said no, drawing a basic
distinction between actions, which can be regulated, and beliefs, which

216. See infra Part II.B.
217. See, e.g., Sherbert v. Verner, 374 U.S. 398, 402-03 (1963); Cantwell v. Connecticut, 310

U.S. 296, 303 (1940).
218. See, e.g., infra text accompanying notes 234-60.
219. See infra text accompanying notes 261-83.
220. 98 U.S. 145 (1878).
221. Id. at 161-62.
222. See id. at 166-67. The Court stated that polygamy "had always been odious" to Western

nations of Europe and considered an offense against society and prohibited by law. Id. at 164-65.
223. Id. at 166.
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government cannot interfere with.224  To hold otherwise would "permit
every citizen to become a law unto himself, ' 225 leading to chaos. Although
not saying how far this belief/conduct distinction should be pushed, the tone
of the opinion suggested very little or no protection for religious practices
themselves, at least when contrary to perceived public policy. 226

By the 1940's, however, the Court began to indicate that religious acts
and practices were also subject to some, though not complete, protection
under the Free Exercise Clause. In Cantwell v. Connecticut, 227 in which the
Court first incorporated the Free Exercise Clause into the Fourteenth
Amendment,228 it reiterated the belief/conduct distinction laid out in
Reynolds, stating: "[T]he Amendment embraces two concepts,-freedom to
believe and freedom to act. The first is absolute but, in the nature of things,
the second cannot be. Conduct remains subject to regulation for the
protection of society. 2Q

29

The Court proceeded to state, however, that government's ability to
regulate conduct was not absolute, and must be exercised so as not "unduly
to infringe the protected freedom., 230 For example, the Court said that it
clearly was unconstitutional to deny the "right to preach or to disseminate
religious views.",23 1 On the other hand, the state can put reasonable time,

232place, and manner restrictions on the use of streets for religious activities.
Although not clarifying how free exercise protection would differ from that
available under free speech, the Court did make clear that free exercise
rights extended to conduct as well as belief.233

Free Exercise Clause analysis came into its own, however, in Sherbert
v. Verner,234 a 1963 decision, in which the Court established a unique and
potentially powerful free exercise analysis. In Sherbert, the Court reviewed
a South Carolina statute that denied unemployment benefits to a Seventh-
day Adventist because she refused to work on Saturday due to her religious

224. See id. at 166 ("Laws are made for the government of actions, and while they cannot
interfere with mere religious belief and opinions, they may with practices.").

225. Id.
226. See Reynolds, 98 U.S. at 166-67.
227. 310 U.S. 296 (1940).
228. Id. at 303.
229. Id. at 303-04.
230. Id. at 304 ("In every case the power to regulate must be so exercised as not, in attaining a

permissible end, unduly to infringe the protected freedom.").
231. Id.
232. See id.
233. Cantwell, 310 U.S. at 303.
234. 374 U.S. 398 (1963).
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beliefs. 5  In finding the denial of benefits unconstitutional, the Court
revealed a two-step analysis for resolving free exercise questions. 236 First, a
court must determine whether the government is in fact infringing upon a
person's free exercise right.237 Second, if such rights are in fact infringed,
then the action is subject to strict scrutiny, requiring that the infringement is

238the least restrictive means of furthering a compelling state interest.
In finding that the denial of benefits in Sherbert did in fact infringe the

claimant's free exercise rights, the Court focused on the coercive effect the
denial placed on the claimant to abandon a cardinal tenet of her religion.239

The Court emphasized that the claimant's ineligibility for benefits derived
"solely from the practice of her religion, ' 240 suggesting that she, in effect,
was being penalized for her religious beliefs. As the Court noted, the law
forced the claimant to choose between her religion and receiving important
government benefits, placing the same kind of burden on her beliefs as a
direct prohibition would. 24t  The state failed to establish a compelling
interest sufficient to justify this infringement, since the state's asserted
interest in avoiding false claims by those "feigning religious objections to
Saturday work" lacked any proof of an actual problem.242 Moreover, even
if such proof existed, the state would still have to show that no alternative
means of addressing the possibility of fraud existed, which it failed to do.243

The free exercise analysis established in Sherbert was significant in
several respects. First, it made clear that even neutral and general laws not
focused on religion trigger free exercise concerns if the law, as applied to a
particular person, imposes a significant burden on religious exercise,
triggering heightened scrutiny.24 Second, in applying strict scrutiny, the
Court's analysis indicated that the issue in the case was not the importance
of the overall state program, including the requirement that claimants be
willing to work on Saturdays, but rather whether the state must grant an

235. Id. at 399-400. To qualify for unemployment compensation, an applicant had to be able
to and available for work, and accept suitable work when offered by the unemployment office or
an employer. Id. at 400-01.

236. See id. at 403.
237. See id.
238. See id.
239. Id. at 404.
240. Sherbert, 374 U.S. at 404.
241. See id. at 403-04. The Court also rejected the argument that the Constitution was not

violated because unemployment benefits are not a "'right,' but merely a 'privilege,"' stating, "It is
too late in the day to doubt that the liberties of religion and expression may be infringed by the
denial of or placing of conditions upon a benefit or privilege." Id. at 404.

242. See id. at 407.
243. See id. at 406-07.
244. See id. at 406.
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