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Caplin & Drysdale, Chartered v. United
States: Seizing Attorney Fees-Frozen

Assets or Frozen Justice? The Sixth
Amendment Right To Counsel Of Choice

is Given the Cold Shoulder

"No, no!" said the Queen. "Sentence first-verdict after-
wards."

Lewis Carroll, Alice in Wonderland, Chapter 12'

If society merely wants automatic convictions then a ham-
strung defense will facilitate achievement of that shabby aim,
but if society desires that courts engage in a search for truth,
before punishing, then I would avoid being stingy with defense
materials.

Circuit Judge Finnegan,
dissenting in United States v. Brodson2

I. INTRODUCTION

Drugs and organized crime are problems facing the United States
and the world community. Judges in the South American country of
Columbia have experienced first hand the wrath of powerful drug
cartels.' The illicit wealth of drug dealers in our society is flaunted in
front of the American public in newspaper accounts, television shows,
and musical lyrics. The legislative and executive branches of our
government have made commitments in waging a war against drugs
and organized crime in our country. One of those commitments
occurred in 1970 with the introduction of legislation aimed at remov-
ing the wealth of these criminals.4

1. Logical Nonsense: The Work of Lewis Carrol, 177 (P. C. Blackburn & L.
White ed. 1934).

2. 241 F.2d 107, 115 (7th Cir. 1957), cert. denied, 354 U.S. 911(1957).
3. See U.S. District Judge Mark Costantino, Quotes, 75 A.B.A. J. 35 (Dec.

1989). During sentencing of 4 Columbian drug traffickers, Judge Costantino remarked
that 32 chief judges have been killed in Columbia. Id.

4. The Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub.
L. No. 91-513, § 408, 84 Stat. 1236, 1265-66 (1970) (codified at 21 U.S.C. §§ 848,
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The Comprehensive Drug Abuse Prevention and Control Act of
1970 and the Organized Crime Control Act of 19706 were enacted to
remove the financial power of organized crime and drug dealers by
permitting the forfeiture of assets derived from the proceeds of crime.
These criminal forfeiture provisions were codified under the Contin-
uing Criminal Enterprise 7 (CCE) statute and the Racketeer Influenced
and Corrupt Organization' (RICO) statute. Under these statutes, a
defendant's assets, derived from the proceeds of crime, become the
government's property upon conviction. However, a major loophole
was present in these forfeiture statutes. The forfeiture statutes allowed
defendants to transfer forfeitable assets to a third party before
conviction and evade forfeiture. 9 The government could not prevent
these transfers nor subsequently regain the assets.10 Congress re-
sponded to this loophole by passing the Comprehensive Forfeiture
Act of 1984." I The Comprehensive Forfeiture Act of 1984 plugged the
loophole by freezing a defendant's assets before conviction. 2

The law firm of Caplin & Drysdale, Chartered asserted that use
of the CCE forfeiture statute to restrain bona fide attorney fees
violated the sixth amendment right to counsel of choice in certain
situations. 3 Those situations occur when a defendant is unable to
retain counsel of choice due to fear of fee forfeiture or because his
nonforfeitable assets are insufficient to retain counsel.' 4 Chaplin &
Drysdale, Chartered limited its constitutional challenge to situations
wherein the government's forced indigency erected an obstacle to a
defendant's choice of counsel.

853 (1988)) (named the Continuing Criminal Enterprise statute (CCE)). Another piece
of legislation passed in 1970 was the Organized Crime Control Act of 1970, Pub. L.
No. 91 452, §§ 901-904, 84 Stat. 922, 941-48 (1970) (codified as amended at 18
U.S.C. §§ 1961-68 (1988)) (named the Racketeer Influenced and Corrupt Organization
Act (RICO)).

5. Supra note 4.
6. Supra note 4.
7. 21 U.S.C. § 853 (1988).
8. 18 U.S.C. § 1963 (1988).
9. "Congress held hearings to investigate the use of criminal forfeitures under

RICO and CCE, and many shortcomings in the existing statutes were identified. The
most significant of these was the government's inability to prevent the concealment
or transfer of forfeitable assets to third parties .... ." Winick, Forfeiture of Attor-
neys' Fees Under RICO and CCE and the Right to Counsel of Choice: The
Constitutional Dilemma and How to Avoid It, 43 U. MIAw L. REV. 765, 769 (1989).

10. Id.
11. Pub. L. No. 98-473, §§ 301-323, 98 Stat. 1837, 2040-57 (1984).
12. Infra note 35 and accompanying text.
13. Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646, 2652

(1989).
14. Id.

[Vol. I I
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The Supreme Court in Caplin & Drysdale, Chartered v. United
States rejected this challenge. 5 The Court found that the government
had legitimate and substantial interests. 6 The Court applied a balanc-
ing test and concluded that the government's interest in restraining
forfeitable assets was stronger than the interest of the accused in using
the assets for counsel of choice.' 7 However, the result reached by the
Court is troublesome.

Should an individual's right to choose counsel depend on whether
his or her alleged crime is particularly distasteful to society? If this
question were answered in the abstract, then the answer should be
no. However, drugs and organized crime do not occur in a vacuum
and an abstract answer is not likely in the real world. These illicit
activities tend to elicit a practical response that strong measures are
needed to cripple drug dealers and organized crime. The antidrug
sentiment in our society is strong. The lucrative nature of drugs and
organized crime has enabled individuals engaged in these activities to
afford high priced legal talent. A prevalent view in our society is that
these wealthy criminals should be stripped of this advantage. Disabling
a defendant's ability to choose counsel while useful for the government
denigrates an individual's faith in an adversary system that seeks to
punish him before trial or conviction. The sixth amendment should
protect the integrity of the adversary system and the unsavory nature
of those protected should not enter into the equation. This note
concludes that the end does not justify the means. To reach this
conclusion, this note will examine the decision in Caplin & Drysdale,
Chartered. Part II discusses the origin of criminal forfeiture statutes
and provides a brief overview of the sixth amendment as it relates to
counsel of choice. Part III will examine the facts, procedural history,
and Supreme Court's decision in Caplin & Drysdale, Chartered.
Finally, Part IV will examine the arguments that the sixth amendment
right to counsel of choice should be accorded greater protection than
it received in this decision.

II. BACKGROUND

A. CRIMINAL FORFEITURES AND THE COMPREHENSIVE FORFEITURE
ACT OF 1984

Criminal forfeitures are aimed at punishing the owner of property
incident to a conviction for a crime.' 8 Such forfeitures have tradition-

15. Id.
16. Id. at 2652-56.
17. Id. at 2654-55.
18. See United States v. Sandini, 816 F.2d 869, 872-73 (3d Cir. 1987). Criminal
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ally been disfavored by law.' 9 The prohibition against forfeiture of
estates as a consequence of a federal conviction dates back to 1790.20

In fact, Congress has authorized criminal forfeiture only once between
1790-1970: the Confiscation Act of 1862 which authorized the seizure
of estates of confederate sympathizers.2 ' Criminal forfeiture provisions
reemerged in 1970 for use in the war against illegal drugs and
organized crime.22

The Comprehensive Drug Abuse Prevention and Control Act of
1970 codified a criminal forfeiture provision in section 853, Title 21
of the Continuing Criminal Enterprise (CCE) statuteY In addition,

forfeiture, also called in personam forfeiture, is different from civil forfeiture, also
called in rem forfeiture. The United States Court of Appeals for the Third Circuit
explained that in civil forfeiture the property becomes the defendant and the burden
of proof rests on the party alleging ownership. The innocence of the owner is
irrelevant. In contrast, in a criminal forfeiture, the principle objective is punishing a
guilty person, who owns the property. The burden of proof falls on the government.
The Third Circuit stated that insofar as the forfeiture is dependant upon the illegal
activity, the government must prove the elements of the underlying crime beyond a
reasonable doubt. The Third Circuit implied that criminal forfeiture under 21 U.S.C.
§ 853 is an in personam forfeiture. Id. But see, Calero-Toledo v. Pearson Yacht
Leasing Co., 416 U.S. 663, 683-90 (1974) (fact that the owners of a forfeited yacht
were neither involved in nor had knowledge of their lesees' unlawful activity is
irrelevant under civil forfeiture).

19. "[Tlhe prohibition of forfeiture of an estate for conviction of treason [is]
contained in article III of the United States Constitution" and was extended to any
crime by the first federal criminal code enacted in 1790. "Although use of civil
forfeiture continued, Congress used criminal forfeiture only once during the entire
period from 1790 to 1970: the Confiscation Act of 1862." Winick, Forfeiture of
Attorneys' Fees Under RICO and CCE and the Right to Counsel of Choice: The
Constitutional Dilemma and How to Avoid It, 43 U. MIAMI L. REV. 765, 768 (1989).

20. "Act of April 30, 1790, ch. 9, § 24, 1 Stat. 112, 117 (codified at 18 U.S.C.
§ 3563 (1982)) '[N]o conviction or judgment ... shall work corruption of blood, or
any forfeiture of estate') repealed by Sentencing Reform Act of 1984, Pub. L. No.
98-473, 66 212 (a) (2), 235 (a) (1), 98 Stat. 1837, 1987, 2031-32." Winick, Forfeiture
of Attorneys' Fees Under RICO and CCE and the Right to Counsel of Choice: The
Constitutional Dilemma and How to Avoid It, 43 U. MIAMI L. REv. 765, 768 n.10
(1989).

21. The Supreme Court ultimately upheld the constitutionality of the
statute, not on any theory that criminal forfeitures were generally constitu-
tional, but because the particular statute in issue was considered to be
constitutionally permitted by virtue of its origin in the War Powers.

Annotation, Criminal Forfeiture, 88 A.L.R. FED. 189, 197 (1988).
22. See infra notes 23-24 and accompanying text.
23. 21 U.S.C. § 853 (a) (1988). The statute states in relevant part:

(a) Property subject to criminal forfeiture
Any person convicted of a violation of this subchapter or subchapter II of

[Vol. 11
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the Racketeering Influenced and Corrupt Organizations Act (RICO)
enacted on October 15, 1970, contained a forfeiture provision codified
in section 1963, Title 18. 24 The goal of these forfeiture statutes was
to attack the economic bases of drug dealers and organized crime.25

However, these statutes contained a major flaw.26 The fatal flaw in
the CCE and RICO forfeiture provisions was the government's ina-
bility to prevent or recover assets transferred to third parties prior to
conviction. 27 Under the Comprehensive Drug Abuse Prevention and
Control Act of 1970, the government could seize assets only after the
defendant was found guilty. These statutes did not have a procedure

this chapter punishable by imprisonment for more than one year shall forfeit
to the United States, irrespective of any provision of state law-
(1) any property constituting, or derived from, any proceeds the person
obtained, directly or indirectly, as a result of such violation;
(2) any of the person's property used or intended to be used, in any manner
or part, to commit, or to facilitate the commission of, such violation and
(3) in the case of a person convicted of engaging in a continuing criminal
enterprise in violation of section 848 of this title, the person shall forfeit,
in addition to property described in paragraph (1) or (2), any of his interest
in, claims against, and property or contractual rights affording a source of
control over, the continuing criminal enterprise.
The court in imposing sentence on such person, shall order, in addition to
any other sentence imposed pursuant to this subchapter or subchapter II of
this chapter, that the person forfeit to the United States all property
described in this subsection.

Id.
24. 18 U.S.C. § 1963 (1988). The statute in relevant part states:

(a) Whoever violates any provision of section 1962 of this chapter . shall
forfeit to the United States irrespective, of any provision of State law-

(1) any interest the person has acquired or maintained in violation of
section 1962;

(2) any-
(A) interest in;
(B) security of;
(C) claim against; or
(D) property or contractual right of any kind affording a source or

influence over; any enterprise which the person has established,
operated, controlled, conducted, or participated in the conduct
of, in violation of section 1962; and

(3) any property constituting, or derived from, any proceeds which the
person obtained, directly or indirectly, from racketeering activity or
unlawful debt collection in violation of section 1962.

Id. For a comparison of the RICO statute as it existed before and after 1984, see
United States v. Rogers, 602 F. Supp. 1332, 1336-39 (D. Colo. 1985).

25. See infra notes 155-57 and accompanying text.
26. See supra note 9 and accompanying text.
27. See supra note 9.
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allowing for preindictment restraining orders or recovery of assets
transferred to third parties.

Congress responded to this flaw by passing the Comprehensive
Forfeiture Act of 1984,28 which amended the RICO and CCE forfei-
ture provisions. 29 Congress' stated purpose in amending these statutes
was to preserve the availability of a defendant's assets for criminal
forfeiture, and insure that transfers or concealment of property could
not be used to avoid forfeiture2 ° The Comprehensive Forfeiture Act
of 1984 ( the "Act") made two important changes which molded the
forfeiture statutes into effective devices.

The first change was the Act's insertion of a legislative fiction
called the relation-back doctrine into the forfeiture statutes .3 The
relation-back doctrine gives the government a property interest in
forfeitable assets upon the commission of the act giving rise to the
forfeiture. 32 Under this doctrine, the government's property interest
comes into existence when the crime is alleged to have been committed,
not upon conviction.3 3 This preconviction interest is unlike that found
in the Comprehensive Drug Abuse Prevention and Control Act of
1970 which came into existence only upon conviction. However, the
relation-back property interest does not perfect until after the defen-
dant has been convicted of the crime.34

The Act's second change permitted the issuance of a restraining
order before, during, or after indictment.3 The government using

28. Pub. L. No. 98-473, §§ 301-23, 98 Stat. 1837, 2040-57 (1984).
29. The RICO and CCE statutes are almost identical. Compare 18 U.S.C. §

1963 (1988) with 21 U.S.C. § 853 (1988) to see the similarity between these statutes.
30. Pub. L. No. 98-473, 1984 U.S. CODE CoNo. & ADMIN. NEWS 3379.
31. The "relation-back" provision of 21 U.S.C. § 853 (c) (1988) states:

All right, title, and interest in property described in subsection (a) of this
section vests in the United States upon the commission of the act giving rise
to forfeiture under this section. Any such property that is subsequently
transferred to a person other than the defendant may be the subject of a
special verdict of forfeiture and thereafter shall be ordered forfeited to the
United States, unless the transferee establishes in a hearing pursuant to
subsection (n) of this section that he is a bona fide purchaser for value of
such property who at the time of purchase was reasonably without cause to
believe the property was subject to forfeiture under this section.

Id.
32. Id.
33. Id.
34. See id.
35. 21 U.S.C. § 853 (e) (1) (1988) states:

(e) Protective orders
(1) Upon application of the United States, the court may enter a

[Vol. I I
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these changes is able to restrain assets before conviction and recover
assets transferred to a third party.

While the Act solidified the government's control of forfeitable
assets, it also provided a mechanism for third parties to escape
forfeiture of assets in their possession.3 6 The mechanism for third

restraining order or injunction, require the execution of a satisfactory
performance bond, or take any other action to preserve the availability of
property described in subsection (a) of this section for forfeiture under this
section-

(A) upon the filing of an indictment or information charging a
violation of this subchapter or subchapter II of this chapter for
which criminal forfeiture may be ordered under this section and
alleging that the property with respect to which the order is sought
would, in the event of conviction, be subject to forfeiture under
this section; or
(B) prior to the filing of such an indictment or information, if,
after notice to persons appearing to have an interest in the property
and opportunity for a hearing, the court determines that-

(i) there is a substantial probability that the United States will
prevail on the issue of forfeiture and that failure to enter the
order will result in the property being destroyed, removed from
the jurisdiction of the court, or otherwise made unavailable for
forfeiture; and
(ii) the need to preserve the availability of the property through
the entry of the requested order outweighs the hardship on any
party against whom the order is to be entered:
[a section of the statute related to timing is omitted]

(2) A temporary restraining order under this subsection may be entered
upon application of the United States without notice or opportunity for a
hearing when an information or indictment has not yet been filed with
respect to the property, if the United States demonstrates that there is
probable cause to believe that the property with respect to which the order
is sought would, in the event of conviction, be subject to forfeiture under
this section and that provision of notice would jeopardize the availability of
the property for forfeiture . ...

Id.
36. 21 U.S.C. § 853 (n) (1988). The pertinent parts state:

(n) Third party interests
(2) Any person, other than the defendant, asserting a legal interest in

property which has been ordered forfeited to the United States pursuant to
this section may, within thirty days of the final publication of notice or his
receipt of notice under paragraph (1), whichever is earlier, petition the court
for a hearing to adjudicate the validity of his alleged interest in the property.
The hearing shall be held before the court alone, without a jury.

(6) If, after the hearing, the court determines that the petitioner has
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parties to retain title to assets, transferred after the commission of
the crime, required a third party to prove two conditions: first, he
was a bona fide purchaser for value and second, he had no reason to
believe that the property was subject to forfeiture.37

However, the Act's mechanism that protects creditors of the
defendant from government confiscation of transferred assets does
not protect defense attorneys. Defense attorneys do not fall within
the mechanism's protection because of the statutory requirement that
a creditor must "at the time of the purchase [be] reasonably without
cause to believe that the property was subject to forfeiture.''3 While
a car dealer or real estate salesperson can plead ignorance, a defense
attorney by nature of his vocation cannot keep himself ignorant of
his client's situation. A defense attorney with a client charged under
the RICO or CCE statutes is always on notice that assets may be
subject to forfeiture. In addition, the inherent nature of a criminal
defense attorney requires him to inquire into a client's illegal activities
to provide a competent defense. Therefore, a criminal defense attorney
cannot reasonably assert his ignorance of potential forfeiture. Hence,
private attorneys, subject to forfeiture of fees, are reluctant to accept
a defendant who is under a cloud of forfeiture.3 9 Congress foresaw

established by a preponderance of the evidence that-
(A) the petitioner has a legal right, title, or interest in the property,

and such right, title, or interest renders the order of forfeiture invalid in
whole or in part because the right, title, or interest was vested in the
petitioner rather than the defendant or was superior any right, title, or
interest of the defendant at the time of the commission of the acts which
gave rise to the forfeiture of the property under this section; or

(B) the petitioner is a bona fide purchaser for value of the right, title,
or interest in the property and was at the time of purchase reasonably
without cause to believe that the property was subject to forfeiture under
this section; the court shall amend the order of forfeiture in accordance
with its determination.

(7) Following the court's disposition of all petitions filed under this
subsection, or if no such petitions are filed following the expiration of the
period provided in paragraph (2) for the filing of such petitions, the United
States shall have clear title to the property that is the subject of the order
of forfeiture and may warrant good title to any subsequent purchaser or
transferee.

Id.
37. Id.
38. 21 U.S.C. § 853 (c) (1988).
39. "In September Miami lawyer Joel Hirschhorn announced he would no

longer defend drug traffickers because three of his fees have been seized. He told the
Wall Street Journal that six attorneys have contacted him contemplating similar

[Vol. I I
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the potential conflict wherein restraining attorney fees might violate
the sixth amendment. However, Congress deferred to the judgment
of the judiciary as to the constitutionality of the statute's application
against criminal defense attorneys .4

B. THE SIXTH AMENDMENT'S RIGHT TO COUNSEL OF CHOICE

The constitutionality of restraining attorney fees under the for-
feiture statutes was contingent on the scope of an individual's right
to counsel of choice under the sixth amendment. The sixth amendment
guarantees that "[iun all criminal prosecutions, the accused shall enjoy
the right . . . to have the Assistance of Counsel for his defence.1 4

,

The Supreme Court has described the right to counsel of choice as a
qualified right.42 Recently, the Court stated that "the district court
must recognize a presumption in favor of petitioner's counsel of
choice, but that presumption may be overcome ... by a showing of
a serious potential for conflict. ' 43 The Court listed some of the
limitations on choosing counsel: an attorney must be a member of
the bar; the defendant cannot insist on a chosen attorney that he
cannot afford; and the attorney must not have a -previous or ongoing
relationship with the opposing party." The Court reiterated its view
that counsel of choice is limited when it allowed a district court to
override a defendant's waiver of conflict-free counsel. 45 The problem
presented in Caplin & Drysdale, Chartered v. United States was
whether a defendant's right to counsel of choice could be obstructed
by withholding funds for counsel until completition of trial. In other
words, is it permissible under the sixth amendment for the government
to force indigency upon a person to disable his or her ability to
choose counsel?

The Supreme Court in Caplin & Drysdale, Chartered weighed the
government's interests, which included a discussion of the use of
forfeiture statutes to remove a defendant's ability to choose "high

career moves. Another Miami lawyer, tax specialist Robert Brier, is now declining
cases from those accused of narcotics charges." Fricker, Dirty Money, 75 A.B.A. J.
60, 64 (Nov. 1989). See also Berg, RICO Risks, 75 A.B.A. J. 28 (Oct. 1989).

40. Infra note 79.
41. U.S. CONST. amend. VI.
42. Wheat v. United States, 486 U.S. 153, 163-64 (1988) (Supreme Court upheld

the district court's discretion in declining petitioner's waiver of his right to conflict-
free counsel where his proposed counsel was already representing co-defendants).

43. Id. at 164.
44. Id. at 159.
45. Id. at 164.
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be in the best interests of a client, especially when a favorable plea
agreement is offered in a weak defense case. Another problem is that
if payment will occur only if a defendant is acquitted, then taking the
case could be viewed as accepting a criminal case on a contingency
basis, which violates ethical rules.203 One solution to these dilemmas
is for an attorney to accept these clients pro bono. Outside of that
extreme solution, each attorney must wrestle with these problems and
decide if it is feasible to accept these clients.

The attorney's other alternative to qualify for payment requires
he or she convince the judge that he or she falls within section 853
(n), Title 21 of the United States Code.2 However, this alternative
requires that the attorney remain ignorant of the restrained assets'
origin. 2 5 This ignorance could affect an attorney's ability to ade-
quately represent a client. 2° Therefore, while attorneys are not tech-
nically excluded from using section 853 (n) to receive payment, the
attorneys' ignorance could be unethical and contrary to a client's
interest.207

The desertion of the private bar from these cases places a
correlative added load on an already overburdened public defender's
office. 208 The public defender's office will face a new challenge in
regard to these added cases. 2°" That challenge is maintaining competent
counsel necessary to deal with an onslaught of complex cases. 210 The
public defender's office may engage specialists. The money to support
that decision must come from some source within the government.
The potential onslaught of cases, previously handled by private coun-
sel, may increase the number of appeals claiming incompetent repre-
sentation. 21' The cost of representing RICO defendants multiplied by
an increase in forfeiture induced indigency make these possibilities
that the government may have to address.2 12 The public defender's

203. Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646, 2656 n.10
(1989).

204. Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2667, 2675
(Blackmun, J., dissenting).

���������� �*�E��
���������� �*�E��
���������� Id.
208. Id.
209. See United States v. Nichols, 841 F.2d 1485, 1488 (10th Cir. 1988) (estimated

that RICO or CCE charges could be appended to 250o of the federal criminal cases).
210. Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2667, 2674-75

(1989) (Blackmun, J., dissenting).
211. This comment is not meant to suggest that public defenders are less

competent. It is meant to reflect the reality of high caseloads and complex cases.
212. See supra note 199 and note 209.

[Vol. 11
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office shoulders the responsibility for defending RICO and CCE
charged individuals if private counsel rejects these clients.

While the effects on private defense counsel and the public
defender's office may be damaging to individuals, the Court's decision
should provide an effective weapon in the government's war against
drug dealers and organized crime. The ability to control the choice of
a defendant's counsel can be a tremendous advantage for the prose-
cution. In United States v. Rogers, a district court stated that the
exclusion of private defense counsel by appending forfeiture charges
to RICO indictments was the "ultimate tactical advantage. '21 3 In
addition, the dissenters in Caplin & Drysdale asserted that other
district courts have echoed a warning that permitting this action posed
a danger to the integrity of the adversary system. 21 4 Even the majority
in Caplin & Drysdale admitted that the quality of a defendant's
defense "may turn on his ability to retain the best counsel money can
buy. ' 215 This being the case, disabling a defendant's choice of counsel
by rigidly controlling the assets of a suspected drug dealer, may affect
the outcome of a case. The logical consequence of removing access
to expensive legal talent may result in more convictions and plea
negotiations favoring the government. 21 6 In addition, the government
receives a financial benefit from the Court's decision not to exempt
attorney fees from the forfeiture statutes. 2 7 The sums expended in
the defense of these charges can be considerable. 28 Those additional
sums will reward the law enforcement agencies waging war against
drug dealers and organized crime. 21 9

The power of forfeiture mechanism could fuel its expansion to
new categories of federal crimes and spread to the states. 220 The extent
to which the forfeiture statutes expand may depend on the type of

213. United States v. Rogers, 602 F. Supp. 1332, 1350 (D. Colo. 1985) (held
bona fide attorney fees not subject to forfeiture under RICO statute).

214. See Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2667, 2667
n. 1 (Blackmun, J., dissenting opinion).

215. Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646, 2655
(1989)(quoting Morris v. Slappy, 461 U.S. 1, 23 (1983) (Brennan, J., concurring in
result)).

216. Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2667, 2675 (1989)
(Blackmun, J., dissenting).

217. Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646, 2654
(1989).

218. Supra note 199.
219. Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2646, 2654

(1989).
220. Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2667, 2675 (1989)

(Blackmun, J., dissenting).
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criminal targeted by these statutes. Drug dealers and organized crime
do not elicit much popular support. Others, such as white collar
professionals may invoke more sympathy. 221 Barring the use of these
statutes in a way that enrages the common man, these statutes can be
used expansively and will spread into new areas.

Forfeiture of criminal defense attorney fees, while producing a
laudable result, may not have been intended by Congress. 222 The
dissent and majority disagreed as to Congressional intent. The major-
ity suggested that Congress will overturn the Court's decision of
allowing the statutes to encompass bona fide attorney fees if the
majority was in error. 223 However it is unlikely that Congress will
review this decision. The Supreme Court's decision in Caplin &
Drysdale, Chartered affected a group of individuals who are the target
of society's scorn and an overturning of this result would be politically
unpopular. For these reasons, it appears Congress would be reluctant
to overturn the Court's result in Caplin & Drysdale, Chartered.

The Supreme Court's result in Caplin & Drysdale, Chartered is
consistent with its other recent decisions224 which have minimized the
importance of chosen counsel in civil and criminal situations. The
Supreme Court appears willing to permit the judiciary or legislature
to obstruct a defendant's right to counsel of choice if the Court feels
there is a substantial reason. The Court's failure to support the right
to retain chosen counsel may lead to a virtual socialization of criminal
defense work in this country for particular crimes. 225

The constitutional right to counsel of choice appears hinged on
the accused's choice of criminal activity. When the defendant is a
wealthy drug dealer or an organized crime figure then society's
interests are deemed superior. If the accused is a wealthy serial killer,
however, his right to counsel of choice is unfettered. Society's interest
in obstructing a wealthy murderer's defense is just as strong yet the

221. Chicago defense attorney Stephen Komie feels that forfeiture would be
much less popular in cases like the indictment of Chicago commodities traders and
that was why the government assured the defense bar that forfeiture would not be
sought. See Fricker, Dirty Money, 75 A.B.A. J. 60, 62 (Nov. 1989).

222. Supra notes 155-58 and accompanying text.
223. United States v. Monsanto, 109 S. Ct. 2657, 2665 (1989).
224. See United States v. Wheat, 486 U.S. 153, 163-64 (1988) (district court can

override a criminal defendant's waiver of conflict free counsel and remove chosen
counsel); Walters v. Nat'l Ass'n of Radiation Survivors, 473 U.S. 305, 321-26 (1985)
($10 fee limitation on attorney fees in an administrative hearing which denied litigants
a realistic opportunity for chosing legal counsel was constitutional).

225. See Caplin & Drysdale, Chartered v. United States, 109 S. Ct. 2667, 2673
(1989) (Blackmun, J., dissenting).
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result is different. Regardless of whether the wealthy serial killer or
drug dealer is undeserving of choosing counsel, the fact remains that
when indicted the defendants are only accused not guilty. Allowing
the end to justify the means, diminishes the Constitution's protection
of all citizens' rights.

V. CONCLUSION

The Court in Caplin & Drysdale, Chartered decided that the sixth
amendment right to counsel of choice is an insubstantial right. The
chilling effect of the forfeiture statute on choosing counsel manifests
itself in two ways. First, if all of a defendant's assets are frozen by
the forfeiture statutes, then the defendant's inability to pay counsel
will remove his ability to choose counsel. Second, the threat of later
forfeiture affects the ability to choose counsel, even when the assets
are not yet frozen, because attorneys become unwilling to represent
these clients. The forfeiture statutes effectively obstruct a defendant's
right to counsel of choice.

The Supreme Court washed its hands of the assertion that the
forfeiture statutes impermissibly affect the right to counsel of choice
by claiming that on its face the statutes do not prevent choice of
counsel.2 6 The Court stated that attorneys under this statute may
continue to represent clients and that clients may have unrestrained
assets available to use in some cases. 227 The Court reasoned that title
to the frozen assets is not determined until the resolution of trial
therefore a defendant has no right to use the assets.28 But how the
Court reaches this conclusion that the frozen assets are another's
property which the defendant has no right to use for his or her defense
is left unexplained. This leap in logic is exactly what will be determined
at trial-so it appears as if guilt has been determined and only sentence
awaits a CCE defendant.

Why shouldn't a defefidant with no other resource than the
frozen assets be allowed to use these assets for his criminal defense?
It is important to recall that in our system of justice a defendant is
presumed innocent. In addition, the burden of proof is on the
government in a criminal trial. The Fourth Circuit in United States
v. Harvey would have placed the burden on the back of the govern-

226. Supra note 107 and accompanying text.
227. Supra note 107 and accompanying text.
228. Supra note 110 and accompanying text.
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ment in these instances .229 The Fourth Circuit in Harvey would have
required the government to prove that the defendant has sufficient
unrestrained assets to employ private counsel or that the proposed
fees transferred to the attorney is a sham to avoid forfeiture. 20 This
compromise would have respected the government's interests in the
frozen assets while allowing a defendant to exercise his or her right
to counsel of choice. This is the more logical course of action because
it recognizes the defendant's presumption of innocence while the
asset's title is unclear. The need to exercise a defendant's right to
counsel of choice is dependant on time. To wait until the resolution
of trial will render this a nugatory right. Therefore, the inaction
demanded by the government with regards to the frozen assets destroys
a defendant's right just as effectively as an overt act.

The goal of crippling the drug dealers and the organized crime
community is a noble goal but it loses its luster when the government
cripples a defendant's access to counsel to achieve its end. Confiscat-
ing illicit wealth gained from illegal activity is a substantial interest
of the government. The unobstructed right of an individual to choose
his or her counsel when fighting against the might of the government
should be a substantial right under the sixth amendment. The Court's
decision has given a potent weapon to the government but at a great
cost to out adversary system and individual rights.

The Court never explicitly stated that drug dealers and organized
crime's unsavory publicity had a bearing in its result. However, the
Supreme Court alluded to the "Jean Valjeans" of the world as not
being allowed to prosper from their activity.23" ' It is easy to justify
restricting the rights of creatures who deal drugs or engage in organ-
ized crime. However, if protections are to be meaningful then they
must extend to even the most unworthy. Until a verdict is reached,
the suspect, no matter what crime he or she is charged with, should
be presumed innocent. This presumption of innocence should encour-
age erring on the side of individual rights especially in a criminal trial
wherein the might of the government will be brought to bear on a
defendant. The end does 'not justify the means even when the goal is
to rid society of drug dealers.

ANTHONY G. VELLA

229. United States v. Harvey, 814 F.2d 905, 927 (4th Cir. 1987), aff'd in part,
rev'd in part on reh'g en banc sub nom. In re Forfeiture Hearing as to Caplin &
Drysdale, 837 F. 2d 637 (1988), aff'd sub nom. Caplin & Drysdale, Chartered v.
United States, 109 S. Ct. 2646 (1989).

230. Id.
231. Supra note 187 and accompanying text.
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