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Judicial Enforcement of the Right to an
Equal Education in Illinois

MICHAEL P. SENG
MICHAEL R. BOODEN*

A major factor in assuring the future success of the American
Experiment is the quality of our system of public education.

In Brown v. Board of Education, the United States Supreme
Court recognized that:

[e]ducation is perhaps the most important function of state
and local governments .... It is required in the performance
of our most basic public responsibilities. . . . It is the very
foundation of good citizenship .... In these days, it is doubt-
ful that any child may reasonably be expected to succeed in
life if he is denied the opportunity of an education. Such an
opportunity, where the state has undertaken to provide it, is
a right which must be made available to all on equal terms.'

Despite this declaration on the importance of education, the United
States Supreme Court has generally backed away from playing a
significant role in insuring that this right is available to all on equal
terms. 2

Also, despite the fact that we now have a cabinet-level Depart-
ment of Education and a president who once proclaimed that he
wanted to be known as "The Education President," no federal policy

* Michael P. Seng is a professor at The John Marshall Law School in
Chicago. Michael Booden is an associate attorney at the Chicago law firm of Pitler
and Mandell. The authors would like to thank David McLenachen, a student at The
John Marshall Law School, for his valuable research assistance. They would also like
to thank Professor Ann Lousin of The John Marshall Law School for her valuable
insights on Illinois constitutional law. The views expressed in this article are soley
those of the authors.

1. 347 U.S. 483, 493 (1954).
2. See, e.g., Keys v. School Dist. No. 1, 413 U.S. 189 (1973) (Constitution

forbids only "purposeful" discrimination); San Antonio Ind. Sch. Dist. v. Rodriguez,
411 U.S. 1 (1973) (holding that the Texas system of financing education through
local property taxes did not violate equal protection); Kadrmas v. Dickinson Public
Schs., 487 U.S. 450 (1988) (upholding a school practice of charging a fee for school
bus service). See generally supra part I.
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insuring all students an equal education has been implemented.' Such
a policy would require long-term planning and implementation, but
the short-term political benefits of such a policy presumably do not
balance the tough choices required. Hence, we can probably expect
no more than lip-service about this problem from the federal govern-
ment at this time especially given the federal budget deficit.

Illinois politicians have also failed to rise to the challenge. Despite
the occasional passage of "reform" legislation, 4 the Illinois legislature
has failed to address meaningfully the problem of inequality in the
Illinois educational system.

In May of 1990, the Illinois Board of Education issued its 1989
"School Report Card." 5 This report affirmed the findings of scholars
who had contended for many years that disparities in per-pupil
funding of public schools produced greater and greater inequities in
the quality of education provided to students in Illinois. 6 The report
broke new ground by providing evidence of the direct relationship
between the amount of per-pupil funding and student test scores. The

3. In April 1991, President Bush introduced his proposal to revive the Amer-
ican educational system. The program does not focus specifically on the inequalities
of our present educational system. The program seeks to promote freedom of choice
for students among public and private schools and encourage the setting of skills
standards and the monitoring of student progress. It also focuses on the training and
certification of teachers. Missing from the program is any massive increase in funding
for education. The program proposes the development of 435 new schools by local
communities. Congress is asked to provide a one-time one million dollar grant to
each school and money will be sought from private donors to fund research to study
new types of education and teaching. See Susan Chira, Bush School Plan Would
Encourage Choice by Parents, N. Y. TIMES, April 19, 1991, at 1, Col. 5.

The same week that President Bush made his proposal it was disclosed that the
Chicago Public School system faced a $300 million shortfall in its next year's budget.
Karen Thomas, Cuts Loom for Chicago Schools, CH. TRIB., April 21, 1991, at 1,
Col. 3.

4. The legislature has wrestled over the formula to be used by local school
districts to compute state aid. Act of Aug. 1, 1985, P.A. 84-126, 1985 ILL. LAWS
1351; P. A. 78-215, effective March 1, 1973; Act of July 18, 1973, P.A. 78-126, 1973
ILL. LAWS 638 (proposing alternative method of computing state funding and reim-
bursements to school districts).

5. ILLINOIS STATE BOARD OF EDUCATION, Performance Profiles: Illinois Schools
Report to the Public, School Report Card of 1989 (1990) [hereinafter School Report
Card].

6. See generally G. A. HICKROD, THE DECLINE AND FALL OF SCHOOL FINANCE
REFORM IN ILLINOIS, A STUDY OF THE POLITICS OF SCHOOL FINANCE: 1973 TO 1986
(Normal, IL: Center for the Study of Educational Finance, Illinois State University,
1986); J. Ward, In Pursuit of Equity and Adequacy: Reforming School Finance in
Illinois, J. EDUC. FIN. 12, 107-20 (1987).
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report concluded that students who attended school in districts which
had larger per-pupil funds available had much higher achievement
scores in mathematics and reading and higher ACT test scores than
students in districts with fewer per-pupil funds available. 7

On November 13, 1990, the Committee for Educational Rights,
a group of 47 Illinois school districts, parents and students, filed suit
in the Circuit Court of Cook County seeking a declaratory judgment
that the statutory scheme of financing elementary and high schools in

7. Ward, supra n. 6, at 12-13. School districts in the top quarter of the scale
as measured by the equalized assessed valuation per pupil (EAVPP) were defined as
"rich" districts, while districts placed in the bottom quarter of the distribution were
defined as "poor" districts. On average, local sources of revenue provide the largest
proportion of Illinois school district revenues (54%) compared to revenues from state
(38%) and federal (8%) sources. Id. at 11. There were vast differences in reading
scores, mathematical scores, and composite scores between "rich" districts and
"poor" districts. Id. at vi.

The average IGAP (Illinois Goal Assessment Program) reading scores at Grade
3 were 292 in rich districts and 259 in poor districts; Grade 6, 282 in rich districts
and 248 in poor districts; and Grade 8, 285 in rich districts and 252 in poor districts.
The difference in favor of students in rich digtricts was at least 33 points at each
grade level. (The IGAP reading scale score has a 1-500 range). Id. at vi.

The average mathematics scores at Grade 3 were 294 in rich districts and 246 in
poor districts; Grade 6, 294 in rich districts and 247 in poor districts; and Grade 8,
291 in rich districts and 242 in poor districts. The difference in favor of students in
rich districts was at least 47 points at each grade level. (The IGAP mathematics score
scale has a 1-800 range). Id.

The average ACT composite score was 19.9 for rich districts and 18.2 for poor
districts, a difference of 1.7. The average English score was 19.3 for rich districts
compared to 18.1 for poor districts, a difference of 1.2 points; the average mathe-
matics score was 191 for rich districts and 16.4 for poor districts, a difference of
2.7 points. (ACT scores run from 1 to a maximum of 36). Id.

The report also revealed that poor districts with significantly higher proportions
of students from low-income families had considerably fewer resources to help educate
their students. Id. at vii. Finally, more money was spent to educate students in rich
districts than in poor districts. At the elementary level, the operating expenditure per
pupil was 31% higher in rich districts than in poor districts and at the high school
level, 68% higher in rich districts than in poor districts. Id.

In the 1988-89 school year, eight school districts spent more than $8,000 per
pupil, while 100 districts spent less than $2,804 per pupil. Id. at vi. The average
operating expenditure per pupil for the State in 1988 was $4,215. The source of these
disparities in funding is due in great part to low property values in poor districts.
The report revealed that in 1988 rich districts' real property values per student were
nearly six times that of poor districts at the elementary level and more than eight
times that of poor districts at the high school level ($159,000 compared to $28,000
at the elementary level; $222,000 compared to $26,000 at the high school level). Id.
at vii.

1991:45]
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Illinois violated the 1970 Illinois Constitution.8 The suit alleged that
the statutory scheme violated three provisions of the Illinois Consti-
tution:

(1) Article Ten section one ("Education Article"). The Ed-
ucation Article requires the State to provide "an efficient
system of high quality public educational institutions and
services;"

(2) Article one, section two (the "Equal Protection Clause").
The Equal Protection Clause provides that no person
shall be denied equal protection of the law;

(3) Article four, section thirteen ("No-Special-Law Article").
The No-Special-Law Article provides that the General
Assembly shall pass no special or local law when a general
law is or can be made applicable.9

The suit asserted that the statutory scheme violated the education
article because it failed to provide an adequate minimum education
and therefore failed to establish "an efficient system of high quality
public education for every child in Illinois public schools." °10 The suit
also alleged that the statutory scheme violated the equal protection
clause and the no-special-law article because the distribution scheme
imposed "unnecessary burdens upon the 'constitutionally suspect'
class of children living in school districts with relatively lower property
wealth and upon their fundamental right of education."'"

8. Committee for Educ. Rights v. Thompson, No. 90 Ch. 1097 (Cir. Ct. Cook
County, Filed Nov. 13, 1990).

9. Id. at para. 2.
10. Id. at para. 5.
11. Id. at para. 4. The suit highlighted the State's responsibility for the alleged

disparities of funding, as a result of the reliance of school districts on local property
taxes, by pointing out that the taxing power rests with the State pursuant to Article
IX, § 6 of the Illinois Constitution, and that without this authority, local school
boards would have no power to create a tax base. Id. at para. 89. The suit further
alleged that the General State Aid formula, relied upon to eliminate the gap in
funding between property tax revenues raised by rich and poor school districts, is
only successful in effectively equalizing poor districts with other poor districts, but
that it does not effectively equalize the resources available to rich and poor districts.
Id. at para. 103. Relying on data gathered from the 1986-87 school year, the suit
alleged that even after the revenues supplied by General State Aid are added to local
revenues,*a 63% gap still existed between the revenues available to the richest 10%
of elementary schools and the poorest 10% of elementary schools. Id. at para. 107.

This suit arises out of a movement over two decades old which has centered on
the quest to achieve equity in expenditures per pupil in Illinois schools. See J. Ward,
In Pursuit of Equity and Adequacy: Reforming School Finance in Illinois, J. EDUC.

[Vol. 12
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This paper will go beyond the immediate concern of whether the
Illinois Constitution requires equality of funding. The right to an
equal education also concerns the right of various minority students,
including those who are mentally, physically and socially disabled and
those who are non-English-speaking, to secure an appropriate educa-
tion. We will therefore examine the fundamental questions of what
the right to an education really means and the nature of equality
protected by Illinois law. We will see that federal law does not provide
any ready answers to these questions. Therefore, we will analyze the
education article in the Illinois Constitution and the Illinois equal
protection clause. Finally and most fundamentally, we will examine
the nature and the role of the Illinois courts and the distinction in
Illinois between questions that are purely "political" and those that
are justiciable.

While the immediate focus of this article is on the right to an
equal education in Illinois, we see this article as serving a broader
purpose. In this day and age when the federal courts are disclaiming
their responsibility for protecting our basic liberties, the question
remains whether the Illinois courts will erect the bulwarks necessary
to protect persons in Illinois from the basic inequalities that affect
their opportunity to participate in public life.

I. THE RIGHT To AN EQUAL EDUCATION UNDER THE UNITED
STATES CONSTITUTION

In Brown v. Board of Education,'2 the United States Supreme
Court held, in a unanimous decision, that under the equal protection
clause of the Fourteenth Amendment states may no longer segregate
public schools on the basis of race. In "overruling" Plessy v. Fergu-
son, 3 the Court considered "public education in the light of its full

FIN. 12 (Summer 1987) 107-220 [hereinafter Ward]; G. A. Hickrod, et al. The Long
March to Educational Inequality in Illinois: Financial Facts for the Committee Versus
Edgar, Center for the Study of Educational Finance, Illinois State University, March
1991 (Advance Copy) [hereinafter Hickrod]. While the enactment of the state income
tax in 1969 and broad reform of the school finance system by the legislature in 1973
increased equity in school spending throughout the State, the last decade has seen
the inequities grow as a result, in part, of a drop of 380 in the State's share of
funding. Committee for Educ. Rights v. Thompson, No. 90 Ch. 1097 at para. 145
(Cir. Ct. Cook County, Filed Nov. 13, 1990). See generally, Ward, supra;.Hickrod,
supra.

12. 347 U.S. 483, 495 (1954).
13. 163 U.S. 537 (1896). Although the Court in Brown did not explicitly

overrule Plessy, the Court expressly repudiated the "separate, but equal" doctrine

1991:45l
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development and its present place in American life throughout the
Nation."1 4 However, despite the Court's recognition of the importance
of education in Brown, the Court has backed away from its support
of the constitutional right to an equal education in such decisions as
San Antonio v. Rodriguez'5 and Kadrmas v. Dickinson Public Schools. 16

A. SAN ANTONIO V. RODRIGUEZ

In San Antonio v. Rodriguez,7 the plaintiffs, Mexican-American
parents of children attending elementary and secondary schools in a
school district with a low property tax base,'" contended that the
Texas system of financing public education, with its heavy reliance
on local property taxes, 9 violated the equal protection clause of the
United States Constitution. The plaintiffs based their contention on
the substantial disparity in the amount of funds available, on a per-
pupil basis, between school districts like theirs and other property-
rich school districts. This disparity resulted in underfunded physical
facilities, less experienced teachers, larger classes, and a narrower

which was adopted by the Court in Plessy, at least to the extent to which it applied
in the context of public education. Brown, 347 U.S. at 495. The impact of Brown,
however, extended far beyond the institution of public education because the Court,
soon after, found that segregation on the basis of race was unconstitutional in other
public facilities. See, e.g., Mayor of Baltimore v. Dawson, 350 U.S. 877 (1955) (per
curiam) (beaches); Holmes v. Atlanta, 350 U.S. 879 (1955) (per curiam) (golf courses);
Gayle v. Browder, 352 U.S. 903 (1956) (per curiam) (buses).

14. Brown v. Board of Educ., 347 U.S. at 492-93 (1954).
15. San Antonio Ind. Sch. Dist. v. Rodriguez, 411 U.S. 1, 31-60 (1973).
16. Kadrmas v. Dickinson Public Schs., 487 U.S. 450, 457-65 (1988).
17. 411 U.S. 1 (1973).
18. The class-action suit was initiated by parents whose children attended school

in the Edgewood Independent School District, an urban school district in San
Antonio, Texas. Rodriguez, 411 U.S. at 5-6. The suit was also brought on behalf of
schoolchildren throughout the state of Texas who were also members of minority
groups or who were poor and resided in school districts having a low property tax
base. Id. at 6.

19. For the 1970-71 school year, local property taxes contributed 41.1% of all
public school funds. The state aid program, in the form of the Foundation Program,
contributed 48% and federal funds contributed 10.9% of total amount spent on
public schools. Id., at 11 n. 21. The Foundation Program, which was ostensively
designed to provide an equalizing influence on expenditure levels between school
districts, called for state and local contributions to a fund earmarked specifically for
teacher salaries, operating expenses, and transportation costs. The State, supplying
funds from its general revenues, financed approximately 80%0 of the Program, and
the school districts were responsible - as a unit - for providing the remaining 2076.
411 U.S. at 10-11.

[Vol. 12
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range of courses than were provided at schools with substantially
more funds. 20

While conceding that the Texas school-financing scheme resulted
in major disparities in amount of per-pupil revenue available among
the various school districts, the Supreme Court, in a 5-4 decision,
upheld the financing scheme at least in part on the basis2' that
education was not a "fundamental right" or "liberty" protected by
the United States Constitution.22

Although the Court, citing Brown v. Board of Education,23

recognized that education was of great importance in our democratic
society, it stated that "[t]he mere importance of a service performed
by the State does not determine whether it must be regarded as
fundamental for purposes of examination under the Equal Protection
Clause." ' 24 While not denying the nexus between the right to an
education and the right to the effective exercise of First Amendment
and political and civic freedoms, the Court observed that it had never
guaranteed the citizenry "the most effective speech or the most
informed electoral choice." ' 25 The Court stated that no charge could

20. Id. at 85. In evaluating this claim, the Court compared the funding received
by the most affluent district in the San Antonio area, the Alamo Heights Independent
School District, to the plaintiffs' school district, the Edgewood Independent School
District, during the 1967-68 school year. In that year, Alamo received a total amount
in revenues of $594 per pupil, while Edgewood received only $356 per pupil. Id. at
13-14.

21. The plaintiffs also alleged that the Texas school-financing scheme violated
the equal protection clause by discriminating against them on the basis of wealth.
The Court held, however, the plaintiffs did not qualify as a class discriminated on
the basis of wealth. Id. at 26.

The Court held that the plaintiffs' had failed to show that the Texas school-
financing scheme discriminated against a class of definably "poor" persons such as
a class fairly definable as indigent persons, or composed of persons whose incomes
are beneath any designated poverty level. Therefore, the Court concluded that the
Texas financing scheme did not "operate to the peculiar disadvantage of any suspect
class" and therefore, strict scrutiny could not be invoked. Id. at 29-30.

As pointed out by Justice Marshall in his dissent, the district court below had
made the contrary conclusion that the Texas financing scheme drew a "distinction
between groups of citizens depending upon the wealth of the district in which they
live," and thus created a disadvantaged class composed of persons living in property-
poor districts. Id. at 92. Justice Marshall called into question the majority's apparent
conclusion that "precise identification of the particular individuals who compose the
disadvantaged class" is a necessary predicate to equal protection analysis. Id. at 94.

22. Id. at 35-36. The Court held that the right to an education was neither
implicit nor explicit in the Constitution.

23. Brown v. Board of Educ., 347 U.S. 483 (1954).
24. Rodriguez, 411 U.S. at 30.
25. 411 U.S. at 36 (emphasis in original).
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fairly be made that the Texas financing scheme did not provide each
child with an opportunity to acquire the "basic minimal skills"
necessary for the enjoyment of the rights of free speech and full
participation in the political process.16 Finally, the Court questioned
the limitations of the plaintiffs' nexus theory. The Court reasoned
that the right to decent food and shelter was as significant (if not
more so) to the likely participation of voters as the benefit of
education 27

Having determined that strict scrutiny was not the appropriate
standard of review, the Court reviewed the Texas' school financing
scheme under the traditional standard of review: rational basis.2" The
Court held that the financing scheme was rationally related to two
identified state-objectives: 1) assuring a basic education for every child
in the state; 29 and 2) encouraging a large measure of local control
over each district's schools.30

As Justice Marshall pointed out in his dissent, the Court's reliance
upon the Texas legislature's determination of what a "basic educa-
tion" embodies was fundamentally inconsistent with its own recog-
nition that educational authorities were unable to agree upon what
constitutes educational quality.3' In fact, by expressing its expertise in
determining that particular levels of funding provided by the Program

26. 411 U.S. at 38.
27. Id.; see Dandridge v. Williams, 397 U.S. 471 (1979) (Constitution does not

create a right to the necessities of life).
28. 411 U.S. at 40. Under the traditional standard of review, a state's law must

be shown to bear some rational relationship to legitimate state purposes. 411 U.S. at
40.

29. 411 U.S. at 49. The Court found that Texas provided a "basic education"
to every child through the Minimum Foundation Program that was "designed to
provide an adequate minimum educational offering in every school in the State."
411 U.S. at 44-45. While acknowledging that the primary distinguishing attributes of
schools in property - affluent districts was lower pupil-teacher ratios and higher salary
schedules, the Court stated that the deleterious effects from these disparities, if any,
on a child's education were not proved to be significant. 411 U.S. at 46-47 n. 101.

30. 411 U.S. at 49. The Court determined that Texas' school-financing scheme,
with its heavy reliance upon local property taxes, provided a rational means to secure
local control over each district's schools. 411 U.S. at 47-55. The Court held that
local control over decisions affecting the education of one's child is a permissible,
even vital, governmental objective. 411 U.S. at 49 (citing Wright v. Council of
Emperia, 407 U.S. 451 (1972)). The Court stated that local control allowed parents
the freedom to devote more money to their child's education and to participate in
the decision making process that determines how those local tax dollars will be spent.
411 U.S. at 49-51.

31. 411 U.S. at 89 (Marshall, J., dissenting).

[Vol. 12
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Difficult cases are sometimes avoided by resorting to the discre-
tion traditionally available to chancellors in equity. A good example
is O'Shea v. Littleton,235 where the Supreme Court was faced with the
question whether civil rights plaintiffs could sue state trial judges for
equitable relief on the ground that the judges had engaged in racial
discrimination when they set bonds and imposed sentences in criminal
cases. However, the Court again cited federalism concerns to avoid
the issue:

[Riecognition of the need for a proper balance in the concur-
rent operation of state courts counsels restraint against the
issuance of injunctions against state officers engaged in the
administration of the state's criminal laws in the absence of a
showing of irreparable injury which is 'both great and imme-
diate. '236

The policy reasons behind those restraints that are grounded on
federalism have no relevance to the question whether a state court
should enjoin state school officials from denying children an equal
education. The concern is rather one of separation of powers as
defined by state law.

B. ILLINOIS COURTS

Many of the early "political question" cases in Illinois turned on
the archaic reasoning that a court of equity would not protect
"political" as distinguished from "civil" rights. 2 7 Other cases were
more properly termed "political" because they presented issues that
had been committed exclusively to another branch of the govern-
ment .238

235. 414 U.S. 488 (1974).
236. Id. at 499. The Court recognized that resort to the criminal laws could be

used to punish errant judges. Also, defendants could move for a substitution of
judge, a change of venue, or they could seek review by direct appeal or post
conviction collateral appeal. Id. at 502-03.

237. Fletcher v. Tuttle, 37 N.E. 683 (Ill. 1894) (right to vote); see also Malkin
v. City of Chicago, 127 N.E.2d 145 (Ill. App. Ct. 1955) (the right to hold a public
office); Daly v. Madison County, 38 N.E.2d 160 (I1. 1941); Fletcher v. City of Paris,
35 N.E.2d 329 (Ill. 1941) (the right not to have public funds spent for an unlawful
use); People v. McWeeney, 102 N.E. 233 (Il. 1913) (the right to organize a political
convention). These cases were all found to involve "political rights" so that a court
of equity could not intervene to protect them by injunction.

238. See, e.g., Orme v. Northern Trust Co., 102 N.E.2d 335 (Ill. 1951) (the
determination of when a war is terminated rests with Congress or the President and
not with the courts); Village of Hyde Park v. Oakwoods Cemetery Ass'n, 7 N.E.2d
627 (Ill. 1886) (The determination of what is a public benefit for eminent domain
purposes belongs exclusively to the legislature.).

1991:45]
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More recent Illinois decisions follow Baker v. Carr239 and ground
the "political question" doctrine on separation of powers concerns.2
The leading Illinois case is Rock v. Thompson.2 41 State senators
petitioned for a writ of mandamus directing the Governor to convene
the Senate so it could elect a presiding officer and for an injunction
to restrain another senator from assuming the office of President of
the Senate. The Illinois Supreme Court noted that the suit presented
the narrow question whether the Governor had complied with the
constitution, and found that the doctrine of separation of powers did
not prevent "the court from ascertaining compliance with or mandat-
ing performance of constitutional duties. ' 242 The court emphasized
"it is the duty of the judiciary to construe the constitution and
determine whether its provisions have been disregarded by the actions
of any of the branches of government. 2 43

The "political question" defense has generally not been a major
issue in most Illinois cases involving the right to an education. The
doctrine clearly does not apply when individual students claim a
violation of their rights by school authorities. Thus, the Illinois courts
have adjudicated claims involving racial segregation, 244 claims about
school prayer,2 45 claims that public funds are used to finance religious
education, 24 6 and claims that the state is failing to meet the needs of
handicapped students. 247

The courts have applied the "political question" defense in a
series of cases involving the power of the legislature to determine the

239. 369 U.S. 186 (1962).
240. Kluk v. Lang, 531 N.E.2d 790, 797 (Ill. 1988) (holding that a statute

providing a method for filling vacancies to the General Assembly was not unconsti-
tutional); Rote v. Washington, 500 N.E.2d 463, 466 (Ill. App. Ct. 1986) (court could
properly decide whether city council acted in accord with its rules); Murphy v.
Collins, 312 N.E.2d 772 (II1. App. Ct. 1974) (court can consider whether a legislative
investigation can be delegated to a committee).

241. 426 N.E.2d 891 (111. 1981).
242. 426 N.E.2d at 896.
243. Id. (quoting Harrod v. Illinois Court Comm'n, 372 N.E.2d 53 (Ill. 1973)).
244. Longress v. Board of Education, 101 I11. 308 (1882); Peair v. Board of

Educ., 21 N.E. 187 (111. 1889); People ex rel. Bibb v. Mayor and Common Council
of Alton, 61 N.E. 1077 (Ill. 1901).

245. Ring v. Board of Education, 92 N.E. 251 (Ill. 1910).
246. Dunn v. Chicago Indust. Sch. for Girls, 117 N.E. 735 (I11. 1917); Board of

Educ. v. Bakalis, 299 N.E.2d 737 (Ill. 1973); Klinger v. Howlett, 305 N.E.2d 129
(I11. 1973).

247. Department of Public Welfare v. Haas, 154 N.E.2d 265 (II1. 1958); Pierce
v. Board of Educ., 370 N.E.2d 535 (II1. 1977); Elliot v. Board of Educ., 380 N.E.2d
1137 (111. App. Ct. 1978).
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boundaries of school districts. 248 A major question in these cases has
been the meaning of the words "a thorough and efficient system of
free schools, whereby all children of this State may receive a good
common school education" found in Article VIII, section 1 of the
1870 Illinois Constitution. 249

In People ex. rel. Leighty v. Young, 250 Justice Cartwright artic-
ulated what is and is not justiciable under that clause. He noted that
the legislature has discretion to determine what shall constitute a good
common school education because there is not, and was not at the
adoption of the constitution, any accepted definition of that term.
However, he held that the legislature had no discretion to provide a
system which deprives any children of the State of the opportunity to
obtain a good common school education.

What Justice Cartwright said about Article VIII, section 1 of the
1870 Constitution is directly applicable to Article X, section 1 of the
1970 Constitution. The Illinois Supreme Court has held that the
question whether Article X, section 1, paragraph 3 of the 1970 Illinois
Constitution, which reads that, "The State has the primary responsi-
bility for financing the system of public education," requires the State
to provide not less than 50% of the funds needed to operate and
maintain public elementary and secondary schools is justiciable. 251

Justice Schaefer stated for the court:

It is suggested that the cases do not present a justiciable
question, that the court lacked jurisdiction because the issue
presented is a 'political' one, and also that the actions should
not have been entertained because 'specific relief through a
decree of conclusive character' was not requested. It is appar-
ent, however, that the controversy is real and that the sub-
stantial interests involved are practical and financial, rather

248. People ex rel. Leighty v. Young, 139 N.E. 894 (Ill. 1923); People v.
Deatherage, 81 N.E.2d 581 (Ill. 1948); People ex rel. McLain v. Gardner, 96 N.E.2d
551 (I1. 1951).

249. The language of the 1970 Illinois Constitution is more specific:
A fundamental goal of the People of the State is the educational development
of all persons to the limits of their capacities.
The State shall provide for an efficient system of high quality public
educational institutions and services. Education in public schools through
the secondary level shall be free. There may be such other free education as
the General Assembly provides by law.
ILL. CONST., art. X, § 1 (1970).

250. 139 N.E. 894, 896-97 (Ill. 1923).
251. Blase v. State, 302 N.E.2d 46 (Ill. 1973).
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than 'political.' The claim of the plaintiffs is that the 1970
constitution requires that a portion of the burden of financing
the State's educational system be shifted from one group of
taxpayers to another. Contrary positions are asserted on the
one hand by the property taxpayers, and on the other by the
Superintendent of Public Instruction represented by the Attor-
ney General. The relief prayed in both complaints is a decla-
ration of the invalidity of those provisions of the School Code
which relate to the furnishing of State funds to local school
districts. We therefore conclude that the controversy is a
justiciable one, of which the court had jurisdiction."'

The court held on the merits that the section did not impose a specific
obligation on the General Assembly, but rather stated a goal. 2 a

These holdings strike the right balance between political and
justiciable questions. It is the function of the courts to interpret the
words of the constitution to determine if they impose specific obli-
gations on the other branches of government and, if they do, to give
them effect. 2 4 The 1970 Illinois Constitution placed a more specific
obligation on the State to provide all children with an education than
had been the case previously. That all persons are to be educated to
the limits of their capacities is stated as a goal, and this goal is to be
effectuated by the specific requirement that, "The State shall provide
for an efficient system of high quality public educational institutions
and services. '255 As Justice Cartwright articulated in construing the
1870 Constitution, this does not mean that courts are to decide what
is a proper curriculum, but it does mean that the essential question
whether the education being provided by the state allows all children
an equal opportunity to develop to the limits of their capabilities is
clearly justiciable.256

VI. CONCLUSION

The drafters of the 1970 Illinois Constitution intended to make
the principle embodied in Brown v. Board of Education that all
children be educated to the limits of their capacities a primary goal

252. Id. at 47-48.
253. Id. at 100.
254. Rock v. Thompson, 426 N.E.2d 891, 896 (Ill. 1981).
255. ILL. CONST., art. X, § 1 (1970) (emphasis added); See Elliot v.

Board of Educ., 380 N.E.2d 1137 (Ill. App. Ct. 1978).
256. Leighty v. Young, 139 N.E. 894, 896-97 (Ill. 1923).
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in Illinois.257 They established a right to an education and further
provided that this right must be equally available to all children. The
enforcement of this right is not left to the sole discretion of the
legislature. It is a right granted to each and every child in Illinois
regardless of the school district where the child happens to be placed.
The Illinois courts have a strong tradition in enforcing the right to an
equal education. This tradition is consistent with the principle that
the essence of American constitutionalism is that the courts provide
a remedy when a person's rights are violated. 25

1

The issue of current interest in Illinois is whether the disparity of
funding between school districts is unconstitutional. As interpreted by
the United States Supreme Court, the United States Constitution
probably does not supply a remedy. However, the emphasis placed in
the Illinois Constitution on the equal education of all persons does.
If students in Cairo or Chicago do not have the same opportunity to
"educational development to the limits of their capacities" as students
in other parts of the State, the State has the duty under the Illinois
Constitution to correct that disparity. If the disparity is caused by
unequal funding, the Illinois legislature has an obligation to devise a
plan that will remedy the problem. If the legislature fails to act, the
courts may order it to do so.

While the Illinois Supreme Court has had few opportunities to
interpret and enforce Article X of the 1970 Constitution, we believe
that the court will take an activistic approach in reviewing state
legislation to determine if individuals are being denied their right to
an equal education. Given the court's long history of support for the
right to an equal education and the growing trend in this State and
others, in support of the enforcement of provisions of state consti-
tutions, this conclusion is clearly warranted. In this era of declining
involvement of the United States Supreme Court on issues which it

257. In introducing the education article, ILL. CONST., art. X, § 1
(1970), Delegate Patch commented:
No longer can educational development be for a certain people or a particular
section of our society. We cannot close our eyes to the perceptional and
exceptional child; the mentally or physically handicapped or the gifted; the
under-privileged; the oppressed. No, we have realized on our committee-
and we hope that you will realize-that they, too, are human beings with
the same rights as everyone else. We, the people, the state, society can no
longer hide from the fact that thousands and thousands and thousands of
youngsters in our community are not being developed to the fullest of their
capacity.

RECORD, supra note 120, at 763-64 (1970).
258. See ILL. CONST., art. I, § 12 (1970).
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believes are best handled at the state or local level, state courts must
show a greater commitment to enforcing the right of individuals to
an equal education. Based on the broad powers and remedies available
to the Illinois Supreme Court, we believe that the court will not shrink
from its responsibility to enforce the right of all persons to an equal
education.


