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annual ABA meeting. 40 The attendees were delegates from the ABA,
state bar associations, and local bar associations, who came together to
discuss and make recommendations regarding various topics of
importance to the bar. 141

During the fourth annual meeting of the Conference of Delegates,
which was held in Boston on September 2, 1919, a main topic of
discussion was the relationship between trust companies and the
practice of law. 142 The President of the Conference of Delegates, Elihu
Root, opened the discussion by commenting that, "In the large cities,
corporations, in the nature of trust companies, have taken over in a
large measure a great deal of business which was formerly transacted
by lawyers." 143 He concluded that it seemed desirable to draw some
line between the two.1 44

The next speaker, William Piatt, asserted the need for a clear line
between the business of a trust company and the practice of law. He
proclaimed that a trust company is organized mainly for the
commercial purpose of generating a profit; however, the practice of
law is an undertaking primarily to render service to the community
and not to generate a profit.145 Interestingly, Piatt did not argue that
the trust companies were in any way mishandling the tasks that he
thought crossed into the practice of law. His main rationale for
prohibiting their activities was as follows:

[E]very time a trust company or a title company, or a collection
agency, secures a piece of law business, it gets it upon the claim
that it will do it more expeditiously, and with more fidelity towards
discharging the financial obligation to the client for the money it

140. Conference of Bar Association Delegates, 41 A.B.A. REPORTS 588
(1916).

141. New York State Bar Association, Proceedings of the Forty-Fourth Annual
Meeting, 44 N.Y. STATE BAR ASS'N R. 288 (1921) [hereinafter NYSBA
Proceedings].

142. Elihu Root, President of the Conference of Delegates, Address to the
Conference of Delegates of State and Local Bar Associations (Sept. 2, 1919), in 6
A.B.A. J. 14, 19 (1920).

143. Id.
144. Id.
145. William H. H. Piatt, Mo. Member of the Am. Bar Ass'n, Address to the

Conference of Delegates of State and Local Bar Associations (Sept. 2, 1919), in 6
A.B.A. J. 14, 20 (1920).
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may have to handle-thereby imputing to lawyers lack of business
sense and dishonesty. 146

In other words, his concern was not so much about the quality of the
services that the consumers would receive as it was about the impact
competition would have on attorneys' reputations. Piatt concluded that
"it is time the Bar Associations began to examine the question of
whether the constant attack on lawyers and courts should be permitted
to longer continue."'1 47

As the discussion among the Conference of Delegates continued,
other attendees recognized the need to deal with the unauthorized
practice of law. 148 What is particularly noteworthy is that the attendees
were focused on curbing the unauthorized practice of law through the
passage of favorable legislation. 4 9 The delegate from Colorado noted
that trust companies had been convicted of violating a statute in New
York. 150 The Colorado Bar Association used the New York bill as a
model for a proposed bill that it presented to its legislature.1 5' It came
within a vote or two of passing, and the Colorado delegate said, "[b]ut
you should have seen the lobby that the trust companies had."' 152

Mr. Piatt told the Conference that "in 1915, Missouri passed an
act defining the practice of law, and now, when a trust company
undertakes to practice law, we can have the court determine what is
the practice of law."' 153 He claimed that the bad practices of trust

146. Id. at 21. He continued "that all over the country there has been a
constant undermining of confidence in the Bench and Bar by laymen who desire to
practice law for the sake of fees." Id. The resolutions adopted by the Conference of
Delegates at the end of this meeting further reasoned that the relationship of attorney
and client was one that needed to be preserved "and that corporate or lay practice of
law is destructive of that relationship and tends to lower the standard of professional
responsibility." NYSBA Proceedings, supra note 141, at 299.

147. Piatt, supra note 145, at 23.
148. Conference of Delegates of State and Local Bar Associations, 6 A.B.A. J.

14, 25-30 (1920).
149. Id. at 26, 30.
150. Id. at 26.
151. Id.
152. Id.
153. Piatt, supra note 145, at 30. His argument seems to assume that in the

absence of this statute, the courts may not have had the power to determine a correct
definition of the practice of law.
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companies had virtually disappeared after the passage of this act. Piatt
concluded, "the question which it seems to me confronts the lawyers
is the question of determining what is a correct definition of the
practice of law."'' 54

The delegate from Washington recommended that those present at
the meeting pass a resolution "urging the state legislatures to enact a
law which shall clearly define the relationship existing between the
trust companies and the lawyers." 155 The Conference of Delegates
agreed, and it adopted a resolution providing that a special committee
("Special Committee") of six would "be appointed to prepare for the
use of state and local bar associations a careful brief of what
constitutes practice of the law and what constitutes unlawful and
improper practice of the law by laymen or lay agencies, and that said
committee report at the next Conference."1 56 No attendees appear to
have questioned whether the state legislatures had the authority to
define the practice of law.

While the Conference of Delegates focused on legislation to help
curb the unauthorized practice of law, it simultaneously lamented the
state bars' inability to influence state legislation on a variety of topics.
The delegates noted that state bar membership was weak,
communication was poor, and discipline of attorneys was not being
adequately addressed.1 57 The organized bar was concerned that it
would not be able to improve the reputation of the legal profession

154. Id.
155. Conference of Delegates of State and Local Bar Associations, 6 A.B.A. J.

14, 26 (1920).
156. Id. at 41.
157. Herbert Harley, 11. Member of the Am. Bar Ass'n, Remarks Before the

Conference of Delegates of State and Local Bar Associations (Sept. 2, 1919), in 6
A.B.A. J. 14, 32-34 (1920). Some of the delegates were also interested in having the
Bar recognized as an independent political body because they were concerned that
they did not have an adequate voice in the political process. Clarence N. Goodwin,
Ill. Member of the Am. Bar Ass'n, Remarks Before the Conference of Delegates of
State and Local Bar Associations (Sept. 2, 1919), in 6 A.B.A. J. 14, 38 (1920). The
importance of this issue was also discussed during the 1921 meeting of the New
York State Bar Association. It was noted that the bar was not influencing "public
opinion equal to the forces of other agencies that were influencing public opinion,
and that it was highly important that the Bar of each State should be organized and
should be an official part of the organization of the judicial system of the states."
NYSBA Proceedings, supra note 141, at 291.
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and its impact on legislation unless it had a strong organized voice in
the states, such as becoming an integrated bar.158 However, the state
bar organizations were having little success in influencing the
legislatures on this issue.' 59 Herbert Harley from Illinois complained:

Important subjects are coming up every year and yet we know that
the demands of the bar associations are not receiving as much
consideration from the state legislatures as they are entitled to,
notwithstanding the fact that in every legislature there are more
lawyers than any other class of people, and that the judiciary
committees where these measures usually fail, are composed of
lawyers. 160

The Conference of Delegates next met on August 24, 1920, and
the Special Committee reported it had written a brief with a proposed
definition of the practice of law. 161 The Special Committee had
endeavored to formulate a definition that would be "all inclusive and
all exclusive to the end that there may not be under the definition a
little unlawful practice of the law." 162 The Special Committee noted

158. The Committee on State Bar Organization's report, which was presented
during the 1921 Conference of Bar Association Delegates, concluded the following:
First, that it was in the public's interest to protect the public from unqualified lay
practitioners, as well as from unscrupulous lawyers; second, that the public will not
sympathize with the Bar until membership in it is a badge of honor with a guaranty
of honesty among its members; and lastly, that the path to improving the reputation
of the bar is "legislative action in the several states, recognizing the Bar of the state
as a body politic and giving it power to govern itself, both in the matter of admission
and discipline." Proceedings of the Sixth Annual Conference of Bar Association
Delegates, 46 A.B.A. REPORTS 572 (1921).

159. Harley, supra note 157, at 32. The organized bar had noted that the
majority of those in the legislatures were lawyers. Merrel Price Calloway, Vice
President of the NY Guar. Trust Co., Remarks Before the Conference of Delegates
of State and Local Bar Associations (Sept. 2, 1919), in 6 A.B.A. J. 14, 29 (1920).
However, only about 20-25% of lawyers were involved in bar associations. Harley,
supra note 157, at 32. Therefore, as a group, they may not have had much influence
before the legislatures despite the fact that lawyers heavily populated the
legislatures.

160. Harley, supra note 157, at 32.
161. Proceedings of the Forty-Third Annual Meeting of American Bar

Association, 45 A.B.A. REPORTS 55 (1920). A full copy of the brief can be found
reprinted in 44 N.Y. STATE BAR ASS'N R. app. A at 299-367 (1921).

162. NYSBA Proceedings, supra note 141, at 300.
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that court decisions defining the practice of law were limited because
they "necessarily define[d] practice of the law as to the issues
presented by the particular case, and ... the several states by statute
have in but few instances attempted a definition either by including
things allowed or prohibited things not allowed." 163

The brief reasoned that a definition was necessary for the
protection and the benefit of society, not for the benefit of the
practitioner. 164 The Special Committee's rationale for a definition
continued to focus on maintaining the status of law as a profession and
preventing its demise into a business:

Practice of the law is not a business in the general acceptation of
that term, never was, and never can be. The sole inducement to the
layman to practice law and do law business is the fee derived
therefrom .... The layman, a natural person or corporate, may only
compete with the lawyer in the practice of the law and the doing of
law business by orally soliciting or advertising to do it more
expeditiously, faithfully, intelligently, and at less expense than the
lawyer, thereby imputing to the lawyer slothfulness, infidelity, and
extortion. A loss of confidence in the courts and lawyers is a sign of
governmental decline, and a forerunner of disintegration and
anarchy. 1

6 5

163. Id.
164. Id. at 302. The brief does not contain any argument that the integrity of

the judicial branch requires curbing the unauthorized practice of law, which
becomes the lead rationale adopted by the courts in the 1930s and 40s. See infra Part
III.C.

165. NYSBA Proceedings, supra note 141, at 302-03. The brief further
focused on the lawyer's role as a servant to the State. The brief reasoned:

In normal times, when the world seemed somehow better ordered and
smoother running than now, the Lawyer, unless he ascended the bench or
entered some branch of the government or public life, was not often called
upon for an active discharge of his broader duty to the State. But today the
Lawyer's public duty predominates .... Forces of evil break out on all
sides. The press is a daily chronicle of strikes, profiteering, soapbox
chicanery and blatant crime. There is trouble now and there is trouble
ahead.

Id. at 304.
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The Special Committee's proposed definition was expansive,
although it focused on performing certain acts only when done as a
vocation:

Present day practice of the law, in its broadest sense, therefore
embraces and comprehends the vocation of personally appearing as
an advocate in a representative capacity, or the drawing of any
papers, pleadings, documents, or the performance of any act in such
capacity in connection with proceedings pending or prospective
before any court, commissioner, referee, master, or any body,
board, committee, commission or officer constituted by law, or
having authority to settle controversies, or the advising, or
counseling as a vocation any person, firm, association or
corporation as to any secular law, or the drawing or the procuring
of assistance in the drawing, as a vocation, of any papers,
documents, or instruments affecting or relating to secular rights, or
the doing, as a vocation, of any act in a representative capacity on
behalf of another, obtaining or tending to obtain, or securing or
tending to secure for such other any property or property rights
whatever. The doing in a representative capacity, as a vocation, of
any of the foregoing by a person not licensed as an attorney, or by a
corporation constitutes unlawful and improper practice by such
person or corporation. 166

The definition's focus on providing services as a vocation was
consistent with a couple of state statutes that had been enacted, which
only prohibited certain activities when they were done for a fee or
other consideration.1 67 This prohibition was consistent with the bar's

166. Id. at 301 (emphasis added). A variety of authorities were cited in support
of this definition. Id. at 305-10. The brief notes that few states had, by statute,
attempted to define the practice of law. Instead, they had left the enumeration of
prohibited practices to the interpretation of the courts on a case-by-case basis. Id. at
301-02. The brief commented on the juxtaposition between this legislative absence
and the legislatures' common requirements regarding admission to the bar such as
requirements that applicants have good moral character and that they take an oath.
Id. at 302. The brief does not question whether the legislature has the power to
define the practice of law. Id. at 297-367. Indeed, it did discuss statutory definitions
and prohibitions existing in Massachusetts, Missouri, Montana, New York, and
Oregon. Id. at 346-58.

167. Id. at 346-48, 357.

[Vol. 46
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focus on preventing the commercialization of the profession.1 68 The
Special Committee's brief stated that:

[W]herever and whenever a layman or lay agency charges a fee, as
an attorney's fee, for services rendered by it of a kind, character,
and in a manner that an attorney may render and charge an
attorney's fee for rendering, such layman or lay agency in such
instance is unlawfully and improperly practicing law. 169

During the 1920 meeting, the delegates resolved "[t]hat the
definition of the practice of law contained in the report of the Special
Committee (Mr. Piatt's committee) be recommended to the various
state and local bar associations for adoption in their state laws by
appropriate legislation."170 A copy of the brief containing the
definition was sent to all state and local bar associations. 171

The Conference of Delegates' initiative to have state legislatures
enact a definition of the practice of law gained little traction. 172 The
subsequent conference reports give little indication as to whether the
bars' efforts were unsuccessful in the state legislatures or whether, for
other reasons not disclosed in the conference reports, the state and
local bars lost their motivation to pursue the issue. During the 1921
meeting of the Conference of Delegates, the following was reported:

It was made clearly manifest that the Bar is showing greater activity
in the fields of professional effort than ever before. It was evident
also that the resolutions submitted at previous meetings of the
Council have had marked effect in many localities, especially in the

168. See supra note 145 and accompanying text.
169. NYSBA Proceedings, supra note 141, at 360. The brief also discussed

Missouri's statute that defined the practice of law and noted that "no layman is
penalized for practicing law and doing law business without charge." Id. at 346. If
no attorney was available to draft a will, a contract, or other agreement, or if a
person does not want to pay an attorney to draft such documents, "in such instance
he may have the services of a layman." Id. at 346-47.

170. Proceedings of the Fifth Annual Conference of Bar Association
Delegates, 45 A.B.A. REPORTS 396 (1920) (emphasis added); see also Rutherford,
supra note 139, at 94.

171. Proceedings of the Fifth Annual Conference of Bar Association
Delegates, 45 A.B.A. REPORTS 396 (1920).

172. By the end of the 1920s, very few states had enacted definitions of the
practice of law. See infra note 178 and accompanying text.



CALIFORNIA WESTERN LAW REVIEW

matter of curbing unlawful practice of the law, and the
encouragement of legal aid work. 73

However, no specific efforts were discussed and no mention was
made of any state that had passed or even considered legislation
adopting the proposed definition of the practice of law, or any other
definition of the practice of law. 174 During the next meeting in 1922, it
was reported that California had passed an act to prevent the unlawful
practice of law, but it would not take place until approved on
referendum. The meeting report notes that, "The banks and trust
companies of the state are making an open campaign against the
measure."

175

By the 1923 annual meeting of the Conference of Delegates, the
topic of the unauthorized practice of law, and the specific subject of
legislation defining the practice of law, were not mentioned at all in
the annual report. 176 However, Chief Justice Taft gave a speech during
that meeting that was critical of legislatures and said that they "do not
give sufficient attention to the general subject of legal reform and
procedures." 177 Whether Chief Justice Taft was commenting on the
failure to have statutes passed defining the practice of law, or other
legal reform measure the bar was proposing such as integrated bars, is
pure speculation.

By 1927, only a few states had passed legislation that defined the
practice of law. 178 At least one of these states had passed legislation
defining the practice of law prior to the efforts of the Conference of
Bar Delegates. 179 Overall, the organized bar's lobbying efforts appear
to have produced anemic results.

173. Proceedings of the Sixth Annual Conference of Bar Association
Delegates, 46 A.B.A. REPORTS 572 (1921).

174. Id. at 572-73.
175. Proceedings of the Seventh Annual Conference of Bar Association

Delegates, 47 A.B.A. REPORTS 597 (1922).
176. Proceedings of the Eighth Annual Conference of Bar Association

Delegates, 48 A.B.A. REPORTS 548-64 (1923).
177. William Howard Taft, U.S. Chief Justice, Remarks at the Eighth Annual

Conference of Bar Association Delegates (Aug. 28, 1923), in 48 A.B.A. REPORTS
548,549 (1923).

178. See, e.g., MT. REV. CODES § 8944 (1921), reprinted in HICKS & KATZ,
supra note 138, at 39; see also infra note 179.

179. Missouri had already enacted a definition of the practice of law prior to

[Vol. 46
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B. The Organized Bar's Renewed Efforts to Curb the Unauthorized
Practice of Law in the 1930s and Its Shift Away from Defining the

Practice of Law

After the Conference of Delegates' strong interest in 1919-1920 to
curb the unauthorized practice of law and have legislation passed
defining the practice of law, by 1923 the issue became dormant. 180

The bar's focus on the unauthorized practice of law did not experience
a major revival until after the beginning of the Great Depression,
when it became a prominent topic at the ABA's annual meeting in
1930.181 Some scholars have theorized that the Great Depression was

the driving force behind several protectionist measures that the legal
profession promulgated, including eliminating for-profit law
schools, 182 increasing educational requirements for admission to the

bar, giving more severe bar examinations, and imposing more
stringent character requirements. 183

the efforts of the Conference of Delegates. See supra text accompanying note 153.
By 1934, several other states had enacted statutes that defined the practice of law.
See infra note 235.

180. See supra note 176 and accompanying text.
181. Proceedings of the Fifty-Third Annual Meeting of American Bar

Association, 55 A.B.A. REPORTS 94 (1930); see also Rutherford, supra note 139, at
94. The efforts of the Conference of Delegates were mentioned in the 1925 annual
report, but not in the context of any specific reform efforts such as having the

practice of law defined. In 1925, the Standing Committee on Professional Ethics and
Grievances mentioned the 1920 report adopted by the Conference of Delegates in
the context of giving an ethics opinion about whether a lawyer may accept
employment from a lay intermediary who will profit from the lawyer's services.
ABA Comm. On Prof'1 Ethics and Grievances, Formal Op. 8, in 50 A.B.A. REPORTS
518, 520-21 (1925).

182. See, e.g., Shepherd & Shepherd, supra note 79, at 2114-25 (citing a 1937
article by the Dean of Columbia Law School that sought the elimination of all for-
profit law schools).

183. See, e.g., id.; AUERBACH, supra note 79, at 108-29; see also James
Grafton Rogers, U.S. Assistant Sec'y of State, Overcrowding of the Bar, Address at
the Fifty-Fifth Annual Meeting of American Bar Association Proceedings of the
Section of Legal Education and Admissions to the Bar, in 57 A.B.A. REPORTS 681-
83 (1932); Young B. Smith, The Overcrowding of the Bar and What Can Be Done

About It, 7 AM. L. SCH. REv. 565 (1932).
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In the 1930s, much of the organized bar concluded that the legal
profession was overcrowded. 184 The number of attorneys nationwide
increased from 122,500 in 1920 to 160,600 in 1930.185 This was a
thirty-one percent increase in the number of lawyers, whereas the
general population increased by only sixteen percent during the same
period of time. 186 Some members of the profession recognized that
more attorneys meant greater public access to attorneys and better
price competition for the public.' 87 Other people in the legal
profession argued that the bar was not overcrowded, at least when
measured against community need. 188 There was, however, much
sentiment among the profession that the growing number of attorneys
"will be altogether evil." 189

Regardless of whether or not the profession was overcrowded,
there was no doubt that the income of attorneys had declined
significantly after the Depression, although not in an amount that was

184. See Proceedings of the Section of Legal Education and Admissions to the
Bar, 57 A.B.A. REPORTS 649-52 (1932); Rogers, supra note 183, at 679; and Wiley
B. Rutledge, A Survey of the Welfare of the Missouri Bar, 8 AM. L. SCH. REv. 128,
130 (1934) for a discussion of the overcrowding of the bar at that time.

185. Rogers, supra note 183, at 679. However, during World War II, law
school enrollments dropped dramatically. See ABEL, supra note 54, at 74; Smith,
supra note 183, at 668-71 (1932).

186. Rogers, supra note 183, at 680-81.
187. Id.
188. Lloyd G. Garrison, Results of the Wisconsin Bar Survey, 8 AM. L. SCH.

REv. 116, 121 (1934) (arguing that empirical research showed that the volume of
legal business had increased in Wisconsin at a greater rate than the number of
attorneys); Smith, supra note 183, at 668-76 (arguing that the increase in attorneys
from 1920 to 1930 may not signify an overcrowding of the bar because there may
have been an insufficient number of attorneys in 1920). But see Isidor Lazarus, The
Economic Crisis in the Legal Profession, I NAT'L LAW. GUILD Q. 17, 21 (1937-
1938) ("The 'depression' never will be entirely overcome. In the absence of
fundamental adjustments, fewer lawyers are needed per capita of population than
formerly because business has become concentrated and fewer individuals need
lawyers for ordinary business purposes.").

189. Rogers, supra note 183, at 680-81; see also Lazarus, supra note 188, at
23 (arguing that overcrowding of the profession hurts the public because it is then
"subjected to demoralized professional standards and the menace of unethical
conduct on the part of those economically depressed, unable to turn to other
employment, yet understandably unwilling to starve.").

104 [Vol. 46
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disproportionate to other professions.1 90 It was estimated that the drop
in lawyers' income from 1929 to 1932 was 39.9%; but engineers
dropped 38.4%, and doctors and surgeons dropped 38.8% during the
same time period. 191 The decline in income generated some discussion
among the legal profession about setting minimum fee schedules to
protect incomes,1 92 as well as establishing quotas for the number of
attorneys admitted to practice.' 93

During the 1930s, the organized bar returned again to the issue of
educational requirements for admission to the bar as one way to
address the perceived overcrowding of the bar. The ABA and the
American Association of Law Schools ("AALS") joined forces to
convince state legislatures and courts to deny law licenses to those
who received their training through apprenticeships or from for-profit
law schools, which largely consisted of part-time law schools. 194

Again, the bar's efforts to lobby the state legislatures were not
immediately fruitful. 195 One article has theorized that the lack of
success was due to the fact that state legislatures were "filled with the
graduates of the night law schools that the ABA and AALS hoped to
eliminate."'

196

190. See Garrison, supra note 188, at 123-24.
191. Id. at 124; see also Rutledge, supra note 184, at 130-32 (analyzing

decline of incomes of lawyers in Missouri from 1929 to 1933).

192. Shepherd & Shepherd, supra note 79, at 2225. But see Rutledge, supra
note 184, at 133-34 (opposing minimum fee schedules).

193. See Lazarus, supra note 188, at 23 (recommending serious study be given
to a quota system to deal with the overcrowding of the bar); Shepherd & Shepherd,
supra note 79, at 2124 (discussing quotas imposed on the number of new attorneys
in Pennsylvania in 1935).

194. Shepherd & Shepherd, supra note 79, at 2116-17. The efforts to limit
admission to the bar may have been nationalist as well as protectionist. The student
population of the part-time law schools was largely foreign born. Id. at 2118. Yale
Law School was worried about the "Jewish Problem," and wanted to reserve slots
for those of "old American" ancestry. Id. at 2119. Similarly, a bar leader opined that
"Jewish applicants for the bar were 'without the incalculable advantage of having
been brought up in the American family life,' and therefore they 'can hardly be
taught the ethics of the profession as adequately as we desire."' Id. (citation
omitted).

195. Id. at 2120.
196. Id.
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For example, during the 1920s, an average of twenty-five graduates
of Suffolk Law School served in the Massachusetts legislature. The
legislators still remembered Abraham Lincoln, who had not
attended law school. They believed that law schools should remain
open to the "poor and worthy."... The deans of the new law
schools understood that the elite law schools, most of which were
associated with colleges, were attempting to eliminate the new
schools by convincing state legislatures not to license students from
the new schools. For example, at the 1929 ABA meetings, the dean
of Suffolk Law school, in an address entitled "Facts and
Implications of College Monopoly of Legal Education," noted that
the ABA and AALS had hired a lobbyist "at a $10,000 a year salary
as field agent to capture the various states of the Union for the
college monopoly. 197

To some extent, a class war may have been waging among
attorneys with different types of practices, training and education. 198

This class distinction can be seen as early as 1875 in a speech given to
a graduating law class, in which the speaker characterized the
profession as containing a "nominal bar" and a "true bar":

[O]thers fancy that [admission to the bar] adds respectability to
some of the less recognized, but more immediately lucrative
occupations,- real estate, brokerage, tax-paying, insurance agency,
etc., etc. All these classes together have made the nominal bar a
great, ill sorted, disjointed body of self-appointed members, having
little or nothing in common with the true bar, composed of men
who study the law for its own sake and practice it as the work of
their lives. 19

9

197. Id. at 2120-21 (emphasis added) (citations omitted).
198. See AUERBACH, supra note 79, at 40-73; FRIEDMAN, supra note 74, at

497-98; Quintin Johnstone, The Unauthorized Practice Controversy, A Struggle
Among Power Groups, 4 U. KAN. L. REv. 1, 2-3 (1955); Shepherd & Shepherd,
supra note 79, at 2116 (1998) (arguing that in the 1920s the ABA represented an
elite class of attorneys, which only represented about 9% of the legal profession).

199. Hammond, supra note 90, at 15. Another commentator later complained
that men not fit to become lawyers were debasing the profession by entering the
profession and then being "despised as the hangers on of police courts and the
nibblers of crumbs which a dog ought to be ashamed to touch. It would be a blessing
if some Noachian deluge would engulf half of those who have license to practice."
Rogers, supra note 89, at 53. This class war may also be reflected in the organized

[Vol. 46



2009] LOBBYING AND LITIGATING AGAINST "LEGAL BOOTLEGGERS" 107

Despite the initial resistance, the bar's movement to restrict
admission to the bar to those who had attended accredited law schools
eventually gained strength.2 °° In 1927, no state required graduation
from a law school as a requirement for admission; by 1941, forty-one
states required graduation from an ABA accredited law school as a
prerequisite to bar admission.20 '

The economic times of the 1930s also caused a renewed
discussion among the organized bar about services that nonlawyers
and corporations were providing to the public.20 2 As one writer
complained, "[T]here are many positions now filled by laymen which
should more appropriately be filled by lawyers, and ... the profession
should continue to fight for such change." 20 3 During the ABA's 1930
meeting, the Standing Committee on Professional Ethics and
Grievances ("Ethics Committee") reported that it was concerned about
corporations hiring attorneys to provide legal services to the
corporations' patrons, members, or subscribers. 20 4  Collection
agencies, which were seen to control almost all collection and
bankruptcy work, were also a concern. 20 5 The ABA's annual report
stated:

bar's inability to get legislation passed that favored its interests despite the fact that
the legislatures were heavily comprised of lawyers. See supra notes 195-98 and
accompanying text.

200. Shepherd & Shepherd, supra note 79, at 2121-22. George and William
Shepherd theorize that while the ABA's members only consisted of a minority of
practicing lawyers, there was no rival group of organized lawyers; therefore, the
ABA could purport to speak for the profession. Id.

201. Id. at 2122. The accredited law schools, however, struggled with
enrollment numbers as young men were called into military service during World
War II. In 1943, the New York Times reported: "Ingatius M. Wilkinson, dean of
Fordham Law School, declared the enrollment of women in the law at Fordham had
nearly doubled and that if the war went on only women and physically handicapped
young men would be in training for the legal profession." State Bar Fearful of
"Bootleg" Law, N.Y. TIMES, Jan. 24, 1943, at 30.

202. Wiley B. Rutledge, A Survey of the Welfare of the Missouri Bar, 8 AM. L.
SCH. REv. 128, 132 (1935); Charles E. Clark, The Proposed National Survey of the
Bar, 8 AM. L. SCH. REv. 138, 146 (1935).

203. Lazarus, supra note 188, at 24.
204. Thomas Francis Howe et al., Report of the Standing Committee on

Professional Ethics and Grievances, 55 A.B.A. REPORTS 480-85 (1930).
205. Id. at 482.
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There have been, and in some places still are, differences of opinion
as to what constitutes the practice of law. Despite the many
decisions to the contrary, some lawyers will contend that lay
organizations are not practicing law so long as they employ
licensed attorneys to handle the legal matters entrusted to them by
their patrons .... As this report is being prepared, these contentions
are being raised in cases pending in the Supreme Courts of both
Illinois and Minnesota. 20 6

The Ethics Committee suggested that a special committee be
formed to investigate the unauthorized practice of law ("Special
Committee on UPL") and to consider actions that could be taken to
protect the public from such activities.20 7 The focus at this point was
legal services provided by lawyers through entities such as
corporations, banks, trust companies, and collection agencies. 20 8 In
other words, the Ethics Committee was focused on situations that
could not "exist without the participation and cooperation of
lawyers."

20 9

The report of the Ethics Committee contained no mention of the
Conference of Delegates' earlier efforts to curb the unauthorized
practice of law, or its desire to have a definition of the practice of law
adopted by the state legislatures. In fact, contrary to the position taken
by the Conference of Delegates a decade earlier, the 1931 joint report
of the Ethics Committee and Special Committee on UPL praised
recent court decisions for refraining from adopting a definition of the
practice of law:

206. Id. at 481.
207. Id. at 476.
208. The Ethics Committee's report does note that most states have statutes of

some kind that prohibit the practice of law by corporations, but that there had been
little prosecution under them. In fact, lawyers resisted any enforcement of these
statutes because many of them were performing this legal work on behalf of banks
and trust companies. Similarly, lawyers employed by collection agencies were
thought of as now being dominated by the opinions of that industry. Id. at 481-82;
see also Frederick Hicks & Elliott R. Katz, The Practice of Law by Laymen and Lay
Agencies, 41 YALE L.J. 69, 70 (1931) (discussing lay agencies such as trust, title and
insurance companies, banks, tax experts, accountants, collection agencies, notaries,
and real estate brokers that were "performing functions heretofore commonly
regarded as within the exclusive province of the lawyer.").

209. Thomas Francis Howe et al., Report of the Standing Committee on
Professional Ethics and Grievances, 55 A.B.A. REPORTS 483 (1930).
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In these decisions the courts have wisely refrained from any precise
definition of what constitutes the practice of law .... However,
these decisions refer to a definition made by a committee of this
Association, which is of such a general nature as to be worthy of
repetition here: "The practice of law is any service, involving legal
knowledge, whether of representation, counsel, or advocacy, in or
out of court, rendered in respect of the rights, duties, obligations,
liabilities or business relations of the one requesting the service." 2 10

Like the Conference of Delegates, the Ethics Committee and
Special Committee on UPL did not argue that nonlawyers were
incompetently performing any services. Instead, they complained that
the use of attorneys by lay intermediaries "undermine[d] the
profession's capacity for disinterested service and [destroyed] thereby
its usefulness to the public." 211

The Special Committee on UPL started its investigation of the
practice of law by corporations and lay individuals by sending to all
bar associations a questionnaire regarding the nature and extent of the
unauthorized practice of law within their jurisdiction. 212 During the
1931 annual meeting, the Special Committee on UPL concluded that
the responses "established beyond question that unauthorized
practices were general and were increasing throughout the country

210. Thomas Francis Howe et al., Report of the Standing Committee on
Professional Ethics and Grievances, 56 A.B.A. REPORTS 431-32 (1931) (emphasis
added). The report does not identify the source of the quote regarding a prior
definition of the practice of law drafted by a committee of the association. It is
possible that this is referencing Piatt's brief, although the specific quoted language is
not present in the definition presented in the brief. See NYSBA Proceedings, supra
note 141 app. A, at 287-367 (1921).

211. Thomas Francis Howe et al., Report of the Standing Committee on
Professional Ethics and Grievances, 56 A.B.A. REPORTS 432 (1931). This idea was
restated the following year: "Every lawyer's license is granted to him by the state
primarily for the protection of the public. The earning of a livelihood by the lawyer
is merely incidental in so far as the state's purpose in granting the license is
concerned." John G. Jackson et al., Report of the Special Committee on
Unauthorized Practice of the Law, 57 A.B.A. REPORTS 564 (1932); see also John G.
Jackson, The Unauthorized Practice of Law, 12 NEB. L. BULL. 332, 335-38 (1933-
34) (arguing that the legal profession cannot compete with nonlawyers because it
will commercialize the profession and focus the profession on pecuniary gain
instead of public service).

212. John G. Jackson et al., Report of the Special Committee on Unauthorized
Practice of the Law, 56 A.B.A. REPORTS 471 (1931).
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except in the rural districts. 2 13 Specifically, the committee concluded
that: banks and trust companies were preparing legal documents for
others; collection agencies were instituting actions on behalf of
creditors and preparing the associated legal documents (sometimes by
hiring a lawyer); trade associations and clubs were hiring attorneys to
provide legal services to their members; title companies were
furnishing opinions on titles; lay persons were preparing corporate
charters, bylaws, and stock certificates; and notary publics and justices
of the peace were preparing wills, bills of sales, deeds, and other
documents affecting property rights.214 The ABA's main area of
concern continued to be corporate entities hiring attorneys to provide
legal services and then exerting control over their professional
judgment.2 15

The Special Committee on UPL also reported that the
questionnaires revealed a paucity of penal statutes prohibiting the
practice of law by corporations and lay individuals.216 The committee

213. Id.
214. Id. at471-72.
215. John G. Jackson et al., Report of the Special Committee on Unauthorized

Practice of the Law, 57 A.B.A. REPORTS 569 (1932). The 1932 report of the Special
Committee on UPL stated:

Instances have come to our attention where the attorney has been
specifically directed [by collection agencies] to pursue harassing and
coercive tactics not justified by the facts. . . . All such evils are the
outgrowth of the commercialized intervention of one or more lay
intermediaries between an attorney and his client .... When lay agencies
undertake to do this they are clearly practicing law unlawfully.

Id. at 569-70. In its 1935 report, the committee stated that the unauthorized practice
of law could not exist unless lawyers were participating because it had "discovered
that the public will not accept legal advice and will not accept the practice of law by
laymen." Proceedings of the Fifty-Eighth Annual Meeting of American Bar
Association, 60 A.B.A. REPORTS 144 (1935). This, however, seems inconsistent with
the committee's report in 1934, which contained results of a nationwide
questionnaire regarding the unauthorized practice of law, and showed that
individuals who were not members of the bar, such as Justices of the Peace, notaries
public, bankers, real estate agents, insurance agents, and others, were providing legal
advice for payment of a fee. Arthur E. Sutherland et al., Report of the Standing
Committee on Professional Ethics and Grievances, 59 A.B.A. REPORTS 523-33
(1934).

216. John G. Jackson et al., Report of the Special Committee on Unauthorized
Practice of the Law, 56 A.B.A. REPORTS 473 (1931); see also Arthur E. Sutherland
et al., Report of the Standing Committee on Professional Ethics and Grievances, 59
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further noted, without details, that a number of states had proposed
legislation that was "unfair and retaliatory," presumably toward the
legal profession. 217 While the Special Committee on UPL favored
statutes that penalized the corporate and unauthorized practice of law,
it proclaimed it was "of the opinion that no such statute should
undertake to define what constitutes 'the practice of law,' believing
that this should be left to the courts for development through
decisions." 218 The committee did not provide any explanation for this
opinion, nor did it acknowledge that it was a departure from the
Conference of Delegates' opinion a decade earlier. In the 1932 Report
of the Special Committee on UPL, the committee continued to
reiterate its position "that legislation which attempts to define or limit

A.B.A. REPORTS 531-36 (1934) (detailing results of a subsequent similar
questionnaire).

217. John G. Jackson et al., Report of the Special Committee on Unauthorized
Practice of the Law, 56 A.B.A. REPORTS 473 (1931).

218. Id. In 1931, the committee expressed the following rationale for curbing
the increase in the unauthorized practice of law:

The practice of law by unauthorized persons is an evil because it
endangers the personal and property rights of the public and interferes
with the proper administration of justice. It is not an evil because it takes
business away from lawyers. If law work could be as well accomplished
by laymen, the requirements of honesty, learning and good character
would not have been established and insisted on as conditions precedent to
the right to enter the profession.

Id. at 477. The idea of having statutes penalize the unauthorized practice of law, but
refrain from defining the unauthorized practice of law, is one that has gained
significant traction over time. Today, every state penalizes the unauthorized practice
of law by statute, but hardly any states provide a definition of the unauthorized
practice of law. See ABA CTR. FOR PROF'L RESPONSIBILITY, 1994 SURVEY AND
RELATED MATERIALS ON THE UNAUTHORIZED PRACTICE OF LAW/NONLAWYER

PRACTICE 55-248 (1996) (state-by-state summary of unauthorized practice of law
statutes and rules). Several challenges have been raised to the constitutionality of
statutes that punish conduct that they have not defined, but none of these challenges
have been successful. See, e.g., State v. Foster, 674 So. 2d 747, 750-51 (Fla. Dist.
Ct. App. 1996); State v. Wees, 58 P.3d 103, 107-08 (Idaho Ct. App. 2002); Iowa
Supreme Court Comm'n on Unauthorized Practice of Law v. Sturgeon, 635 N.W.2d
679, 685 (Iowa 2001); Mont. Supreme Court Comm'n on Unauthorized Practice of
Law v. O'Neil, 147 P.3d 200, 215 (Mont. 2006); State v. Rogers, 705 A.2d 397, 401
(N.J. Super. Ct. App. Div. 1998); State v. Hunt, 880 P.2d 96, 99-100 (Wash. Ct.
App. 1994); see also LAS Collection Mgmt. v. Pagan, 858 N.E.2d 273, 276 (Mass.
2006) ("Statutes may provide penalties for the unlicensed practice of law, but may
not extend the privilege.").


