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The Endangered Species Act Under
Attack: Could Conservation Easements
Help Save The ESA?
INTRODUCTION

As you read this comment, a species or sub-species is vanishing
from the face of this planet.' We may not even be aware that it ever
existed. We cannot study the species' behavior and learn from it. Its
medicinal qualities will never be known to us. Because of that, we
are irreversibly harmed. Recognizing the inherent value of endangered
species, Congress implemented the Endangered Species Act of 1973
(ESA). 2 Specifically, the ESA was enacted to protect endangered
species and the ecosystems they depend upon for survival.' The
importance of these interests to the United States is evidenced by the
ESA's strict enforcement measures. The ESA is enforced by enjoining
individuals from doing any activity which may harm the listed endangered species. 4 The species are listed without any regard to the
economic impact on individuals.' In addition, individuals violating
6
the injunction may incur stiff civil and/or criminal penalties.
The ESA is presently under attack due to the extreme economic,
impacts that follow from its enforcement. 7 Former President George
-Bush, the "Environmental President," threatened the ESA with its
own extinction if Congress did not water it down substantially.8 There
were also three bills in the United States Congress which, if they had
1. DANIEL J. ROHLF, THE ENDANGERED SPECIES ACT: A GUIDE TO ITS PROTECTIONS AND IMPLEMENTATION 5 (1989) (noting that scientists believe that human

activity may be causing the extinction of one species per day, as opposed to one
extinction per century through natural selection).
2. Endangered Species Act of 1973, 16 U.S.C. §§ 1531-1544 (1988).
3. Id. § 1531(b).

4. Id. §§ 1538, 1540.
5. Id. § 1533(b)(1)(A).
6. Id. § 1540(a)-(b).
7. See, e.g., Tennessee Valley Auth. v. Hill, 437 U.S. 153 (1978)(enjoining of
dam project due to the presence of endangered species in river although over $100
million had already been spent).
8. John Aloysius Farrell, Bush Tailors Clinton Attacks to Environment,
BOSTON GLOBE, Sept. 15, 1992, § Nat'l/Foreign, ai 8 (Speaking to loggers whose jobs
are in jeopardy due to protection of the northern spotted owl, President Bush stated
that "[t]he balance has not been lost and it's time to fight for jobs, families and
communities.").
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been passed, would have weakened the ESA 9 by causing the decision
of whether a species should be listed as endangered to be based on
the economic impact of the listing. 0 Consequently, fewer species
would receive protection. Although the 102nd Congress did not pass
the bills, their introduction is evidence that Congress may be willing
to greatly amend the ESA. To maintain the ESA's principal strengths
against Congressional dilution, a balance between economic and
ecological concerns must be established.
The ESA's current system is unsuccessful in achieving the proper
balance because the extreme economic effects of listing a species tend
to fall on a small percentage of society." A Fifth Amendment takings
theory has been proposed as a balancing technique, however, this
theory also fails because an injunction under the ESA does not satisfy
2
the requirements necessary to establish a taking.
To establish a proper balance between economic and ecological
concerns, this comment proposes using conservation easements 3 as a
tool to spread, throughout a greater spectrum of society, the costs
incurred by a property owner who is enjoined from practicing a use
inconsistent with the ESA. Setting up a system whereby environmental
organizations may, alone or in concert, purchase a promise from the
burdened property owner to honor the injunction serves to alleviate
the financial burden on the property owner along with the pressure
on the ESA.
Part I develops the history of the ESA. Part II discusses the
current attack on the ESA and the economic rationale behind it. Part
III argues that the current system of the ESA is inadequate and will
only aid in its demise; it then examines a takings theory as a tool to
keep the ESA intact, concluding that such an approach will be largely
ineffective. Part IV looks at conservation easements in their current
usage. Part V shows how conservation easements can be extended to
an ESA setting.

9. H.R. 3092, 102d Cong., 1st Sess. (1991); H.R. 4058, 102d Cong., 1st Sess.
(1991); H.R. 5105, 102d Cong., 2d Sess. (1992).
10. H.R. 3092, 102d Cong., 1st Sess. § 3 (1991); H.R. 4058, 102d Cong., 1st
Sess. § 2 (1991); H.R. 5105, 102d Cong., 2d Sess. § 2 (1992).
11. See discussion infra part II.
12. See discussion infra part 111(B).
13. Conservation easements are agreements between landowners and parties
interested in keeping the property in a natural state or restricted to a low use for
ecological or aesthetic reasons. Gerald Korngold, Privately Held Conservation Servitudes: A Policy Analysis in the Context of in Gross Real Covenants and Easements,
63 TEX. L. REV. 433, 435 (1984).
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I.

THE HISTORY OF THE

ESA

Congress enacted the ESA in 1973 to protect our native species,
which have been put in jeopardy due to our rampant development
and over-hunting.' 4 Specifically, Congress enacted the ESA because:
(1) various species of fish, wildlife, and plants in the United
States have been rendered extinct as a consequence of economic growth and development untempered by adequate concern and conservation;
(2) other species . . . have been so depleted in numbers that
they are in danger of . . .extinction;
(3) these species . . .are of esthetic, ecological, educational,
historical, recreational, and scientific value...;
(4) the United States has pledged itself . . . to conserve ...
the various species . ..facing extinction .... 1

All elements of an ecosystem are interconnected in an extremely
complex, delicately balanced system. Species protection serves to
preserve the delicate ecological balance of nature. 6 The removal of
even a single species may have far reaching consequences and affect
7
the survival of many other species and possibly the whole ecosystem.
14. 16 U.S.C. § 1531(a)(3) (1988)(finding that "these species of fish, wildlife,
and plants are of esthetic, ecological, educational, historical, recreational, and
scientific value to the Nation and its people"); see THOMAS E. DArn. & CRAmG E.
JOHNSON,

WETLANDS:

STATUS AND

TRENDS IN THE CONTERMINOUS UNITED STATES,

MrD-1970's TO MiD-1980's, U.S. DEP'T OF THE INTERIOR, FISH AND WILDLIFE SERVICE

3 (1991) (noting that since the 1780s, 22 states have lost 50% or more of their original
wetlands and 10 states have lost 70% or more). The passenger pigeon is extinct; the
buffalo population is drastically low; and many lesser known species are in trouble.
ROHLF, supra note 1, at 9-10. The loss of habitat due to overdevelopment is the
major contributor to species endangerment. Id. at 11.
15. 16 U.S.C. § 1531(a)(l)-(4) (1988).
16. See ROHLF, supra note 1, at 16; see also George Cameron Coggins &
Parthenia Blessing Evans, Predators' Rights and American Wildlife Law, 24 ARIZ.
L. REV. 821, 824 (1982) (noting that "[t]he predatory species evolved side-by-side
with prey species; their mutual dependence is critical to the elusive stasis called the
balance of nature").
17. See ROHLF, supra note 1, at 15-16. For example, in 1955 North Borneo was
plagued by malaria. A pesticide was sprayed to kill the infectious mosquitoes. The
spraying was very successful, killing not only the mosquitoes but also the houseflies
and cockroaches. Next, small lizards began dying after eating the tainted insects.
Cats ate the lizards and died too. As the cats were eliminated the rat population grew
overwhelmingly which threatened the people with sylvatic plague. The problem was
alleviated when cats were parachuted into Borneo. Id. Another example involved a
caterpillar, which lived in the thatched roofs of the houses, that somehow escaped
death by spraying, but its predators did not. Thus, the caterpillars began eating their
way through the roofing material and ceilings started falling in. Id.
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In addition, an endangered species could someday prove to be beneficial to humans.ms There is no way of knowing what potential benefits
are lost when a species becomes extinct. Furthermore, many people
believe that all organisms have an intrinsic right to survive, and the
elimination of any species is inherently wrong. 19
The controversial aspect of the ESA that is causing it to come
under attack is the non-economic basis of its listing practice. Fish,
wildlife, and plants are placed on the ESA's endangered species list2o
if they are considered to be threatened2 or endangered.1 2 Thus, a
species is listed based solely on its biological health. 23 A species may
24
be listed even if its numbers are dwindling in only part of its range.
The ESA requires listing not only of the species but also of its critical
25
habitat - the ecosystem upon which the species depends for survival.
The species being considered for listing are to be monitored and may
26
be listed in an emergency should its numbers indicate extreme crisis.
Once a species is listed, it is a violation for any person to take
that species. 27 A "taking" is defined broadly. 21 If an endangered
species is found to be on a parcel of land for which a governmental
agency has a use, the use of that land will be evaluated to determine
whether the present or a projected use will result in a taking of the
species. 29 If a taking of the endangered species will result, that use

18. Rohlf observed that the Rosy Periwinkle has been found to contain elements
that are beneficial in the fight against cancer. ROHLF, supra note 1, at 13 (citing
NORmAN MYERS, A WEALTH OF WMLD SPECIES 106707 (1983)); see also Virginia S.
Albrecht & Thomas C. Jackson, Battle Heats Up as Congress Begins Review of
Endangered Species Act, NAT'L L.J., May 18, 1992, § 1, at I (noting that the drug
Taxol is derived from the Pacific yew and shows promise as a treatment for several
types of cancer).
19. See ROHLF, supra note 1, at 13.
20. 16 U.S.C. § 1533(c)(1) (1988). For a complete list of currently endangered
species see 50 C.F.R. § 17.11 (1991).
21. 16 U.S.C. § 1532(20) (1988) (defining threatened species as one likely to
become endangered in the foreseeable future).
22. Id. § 1532(6) (defining endangered species as one which is in danger of
extinction throughout all or a significant portion of its range).
23. Id. § 1533(b)(1)(A).
24. Id. § 1533(c)(1).
25. Id.
26. Id.§ 1533(b)(7).

27. Id. § 1538(a)(l)(B)-(C).

28. Id. § 1532(19) (defining "take" broadly as to "harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such

conduct").

29. Id. § 1536(a).
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will be enjoined.30 The injunction on the land use is the factor that
3
causes the economic harm to the landowner. '
The ESA applies to federal agencies and to all citizens of the
United States. Section 7 of the ESA applies solely to federal agencies
and mandates that agency actions must not adversely affect a listed
species. 32 The enforcement of section 7 results in economic damage
to society in general because it affects public work projects which
provide employment for many people. Employment will be decreased
if a project is enjoined and millions of dollars in sunk costs may be
lost. Because the Supreme Court has upheld the strength of section 7
of the ESA, 33 Congress enacted legislation which brought into existence the Endangered Species Committee.3 4 The Committee may grant
exemptions if the proposed action has no reasonable and prudent
alternatives and the benefits of the action clearly outweigh the protection of the affected species.3 5 Congress, however, rarely activates
the Endangered Species Committee.
Section 9 of the ESA differs from section 7 in two respects. First,
whereas section 7 is an affirmative mandate to conserve listed species,
section 9 is a ban on the taking of listed species. 36 Although the
wording of section 7 appears to be less strict than section 9, both
sections have essentially the same effect. Section 9 has emerged as a
controversial mandate due to its broad prohibition on taking." Sec30. Id. § 1540; see, e.g., National Wildlife Fed'n v. Coleman, 529 F.2d 359
(5th Cir. 1976) (highway construction enjoined to protect sandhill crane), cert. denied,
429 U.S. 979 (1976); Sierra Club v. Froehlke, 534 F.2d 1289 (8th Cir. 1976) (dam
project faced possible injunction to protect bats).
31. See supra note 7; see also infra text accompanying notes 44-54.
32. 16 U.S.C. § 1536(a)(1)-(2) (1988) (requiring federal agencies to act affirmatively to conserve endangered species).
33. Tennessee Valley Auth. v. Hill, 437 U.S. 153, 174 (1978) (recognizing that
"Congress intended endangered species to be afforded the highest of priorities"); see
infra notes 44-54 and accompanying text.
34. 16 U.S.C. § 1536(e) (1988); see also Jason Rylander, Federation Testifies
before "God Squad," NAT'L WILDLIFE ENviRoACTION, Mar. 1992, at 8 (The Endangered Species Committee, dubbed The "God Squad," has seldom been called upon,
but it was summoned to consider the fate of the northern spotted owl.).
35. 16 U.S.C. § 1536(h)(l)(A)(i) (1988); see also, § 1539(b)(1) (Persons seeking
exemption from § 9's requirements must make application to the Secretary of the
Interior who will rule upon the scope of allowable exemptions upon compelling
evidence of hardship.)
36. Id. § 1538(a)(1)(B)-(C); see RoBLF, supra note 1, at 59.
37. See Palila v. Hawaii Dep't of Land & Natural Resources, 471 F. Supp. 985
(D. Haw. 1979) (finding an unlawful taking of the endangered Palila birds when
herds of feral sheep and goats, maintained for hunting, caused significant environ-
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ond, section 9 applies not just to federal agencies, but to all persons
within United States jurisdiction.38 Not only may public works be
stopped, private businesses and individuals may be enjoined from
certain activities and land uses. Neither section 7 nor 9 contains a
reimbursement provision to compensate enjoined property owners for
the economic loss resulting from the loss of the use of their property.
In addition to injunctions, the ESA also imposes criminal penalties and civil damages. Criminal penalties can reach a maximum of
$50,000 in fines and one year of incarceration. 9 Civil suits may garner
as much as $25,000 per violation and the Act even allows attorney's
fees at the court's discretion. 4°
Because of the ESA's strict enforcement, "238 species are either
stable or improving. ' 41 Recovery for the American alligator and
42
brown pelican has been so dramatic that both have been delisted.
Despite the dramatic examples of successful recovery of species, the
entire protective scheme has come under attack lately because of the
economic effects flowing from the ESA's strict enforcement measures.
II.

THE ENDANGERED SPECIES ACT IS UNDER ATTACK BASED UPON

ECONOMIC MOTIVES

As discussed previously, species are listed under the ESA without
regard to the economic impact of the listing. 43 This statutory requirement has spawned some controversial situations. Tennessee Valley
Authority v. Hill4 is the judicial hallmark of the strength of the ESA
mental modification and degradation within the birds' critical habitat), aff'd, 639
F.2d 495 (1981); National Wildlife Fed'n v. Hodel, 23 Env't Rep. Cas. (BNA) 1089
(1985) (by allowing hunters to use lead shot, the Fish and Wildlife Service took bald
eagles). But see Fund for Animals, Inc. v. Florida Game & Fresh Water Fish
Comm'n, 550 F. Supp. 1206 (S.D. Fla. 1982) (habitat degradation from one-day
hunt deemed insignificant and was not a taking).
38. 16 U.S.C. § 1538(a)(1)(B)-(C) (1988) (including species found on land in all
50 states, United States territories, and the high seas).
39. Id. § 1540(b).
40. Id.§ 1540(a), (g)(4).
41. Wm.Robert Irvin, Was Truth the First Casualty in ESA Battle?, NAT'L

L.J., July 6, 1992, at 14.
42. ROHLF, supra note 1, at 3-4.
43. See supra notes 20-31 and accompanying text.
44. 437 U.S. 153 (1978);.see also Romero-Barcelo v. Brown, 643 F.2d 835 (1st
Cir. 1981) (the Navy failed to obtain impact report for its activities and training was
suspended), rev'd, 456 U.S. 305 (1982). For an in-depth discussion of TVA and § 7,
see MICHAEL J. BEAN, THE EVOLUTION OF NATIONAL WILDLIFE LAW 333, 362-65, 370;
ROHLF, supra note 1, at 105-36; Eric Erdheim, The Wake of the Snail Darter: Insuring
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and of the economic inequality which may result from its enforcement.
In 1967, the Tennessee Valley Authority (TVA), a wholly-owned
public corporation of the United States, began construction of the
Tellico Dam and Reservoir Project on the Little Tennessee River. 45 A
new species of perch, named the snail darter, was discovered in the
Little Tennessee River.4 The three-inch fish was subsequently placed
on the endangered species list because its population was very small.4 1
The area where the Tellico Dam would be located was declared to be
the snail darter's critical habitat because the snail darter was believed
to exist only in those waters. 4 Because TVA was a federal corporation,
its actions fell under the rubric of section 7.49
The issues before the United States Supreme Court were: (1)
whether completion of the dam would violate the ESA; and (2) if so,
whether an injunction would be an appropriate remedy.50 The answer
to both questions was yes. 5 The Court recognized that "Congress
intended endangered species to be afforded the highest of priorities. '5 2
The Court declared that "[t]he plain intent of Congress in enacting
this statute was to halt and reverse the trend toward species extinction,
whatever the cost."" Thus, the Court approved the ESA's rigorous
enforcement procedures and TVA was enjoined from completing the
project even though $100 million had already been invested.5 4
The ESA is causing similar negative economic effects in other
areas of the country. Shrimping is being restricted in the Gulf of
Mexico to protect sea turtles;55 California water supplies have been
threatened to protect the delta smelt;1 6 and developments have been
the Effectiveness of Section 7 of the Endangered Species Act, 9 ECOLOGY L.Q. 629

(1981); Zygmunt J.B. Plater, In the Wake of the Snail Darter: An Environmental
Law Paradigm and its Consequences, 19 U. MICH. J.L. REF. 805 (1986). For a
pointed criticism of the Court's endorserhent of the ESA in TVA, see ELLEN FRANKEL
PAUL, PROPERTY RIGHTS AND EMINENT DOMAIN 30-32 (1987).
45. TVA, 437 U.S. at 157.
46. Id. at 158.

47. Id. at 161.

48. Id. at 162.
49. Id.

50. Id. at 172.
51. Id.

52. Id. at 174.
53. Id. at 184 (emphasis added).
54. Id.at 172.

55. See John Lancaster, Study Blames Shrimpers for Sea Turtle Deaths;
Requirement for Special Nets Endorsed, WASH. POST, May 20, 1990, at A10.
56. Dennis Pfaff, Threatened Fish Meets Prized Substance, S.F. DAILY J., Jan.
16, 1992, at 5.
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halted to protect the desert tortoise in Las Vegas, the Stephens
kangaroo rat in southern California, and the golden cheeked warbler
57
in Austin, Texas.
The most recent economic controversy is the quandary in which
the Pacific Northwest timber industry has found itself embroiled since
the listing of the northern spotted owl. 58 The listing of the owl as an
endangered species has resulted in the stoppage of harvesting old
growth forests to protect the owl's critical habitat. 59 This loss of
available trees results in lost profits for the timber industry and higher
lumber prices that in turn increase building costs and reduce housing
start ups. 60 Also, the estimates of the number of jobs lost in the
already economically strapped 6' Pacific Northwest ran from 30,000 to
63
130,000.62 These results have frustrated and disillusioned many,
because people are losing money and they do not believe that a species
should be allowed to threaten their livelihood. 64 The disillusioned
Northwesterners have put substantial pressure on our political leaders
to make drastic changes to the ESA.
Former President Bush took a swipe at the ESA during a speech
to logging families in the Pacific Northwest. 65 Bush vowed not to sign6
for renewal of the ESA unless economic concerns are addressed.
Referring to the economic inequalities caused by the ESA, Bush
declared, "Itihe law is broken and it must be fixed." ' 67 Bush has
claimed a need for balance in the struggle between people and nature. 6
The ESA is also under attack in the United States House of
Representatives. There were three bills introduced in the House which
would have weakened the ESA. 69 The bills' sponsors and co-sponsors
57. Albrecht & Jackson, supra note 18, § 1, at 1.
58. Sallie Tisdale, Marks in the Game, SIERRA, July-Aug. 1992, at 59-63.
59. Id.
60. Spotted Owl Surcharge, WALL ST. J., June 21, 1991, at AI0 (lumber prices
30% higher); see also ADVISORY COMM'N ON REGULAIORY BARRIERS TO AFFORDABLE
HOUSING, "NOT IN

MY

BACKYARD": REMOVING BARRIERS TO AFFORDABLE HOUSING

4-3 to 4-7 (1991).
61. See, e.g., Tisdale, supra note 58, at 61.
62. See Carl Nolte, Whittled-Down Logging Ban in Owl Habitat,S.F. CHRON.,
Jan. 10, 1992, at B (33,000 jobs lost to date); New Court Clash over Spotted Owl,
S.F. CHRON., May 1, 1991, at B12 (Timber unemployment will rise to 131,000).
63. Tisdale, supra note 58, at 61-63.

64. Farrell, supra note 8, at 9.
65. Bush Criticizes Endangered Species Act, Pledges to Help Northwest Timber
Industry, DAILY LABOR REP., Sept. 15, 1992, at A17.

66. Id.
67. Id.
68. Id.

69. H.R. 3092, 102d Cong., 1st Sess. (1991) (Human Protection Act of 1991).
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suggested that the purely monetary losses incurred as a result of
protecting a species ought to be measured against the amorphous
benefits accruing to society from species protection.70 All three bills
basically called for an amendment of the ESA requiring that before
a species is listed as either threatened or endangered, the economic
impact of the listing would be measured and balanced."
The changes for which ESA critics are pressuring our political
leaders are dangerous to the ecological balance.7 2 The ESA is a
necessarily powerful statute."3 Because of the harsh economic results
caused by protecting an endangered species, many people are calling
for the demise or curtailment of the ESA's inflexible restrictions.
Unfortunately, the ESA's current enforcement measures will only aid
in its demise, unless the economic inequalities are addressed.
H.R. 3092 amends the ESA to make determinations of whether a species is endangered
or threatened other than solely on the basis of the best scientific and commercial
data available. It prohibits an action from being taken under the ESA if the potential
economic benefits to society do not outweigh the potential economic costs to society.
Id. § 3(a)(8)(A). It prohibits the promulgation of any regulation after enactment of
this Act until the Attorney General certifies that the issuing agency has complied
with procedures to evaluate the potential for the taking of private property in the
course of federal regulatory activity. Id. § 4(a).
H.R. 4058, 102d Cong., 1st Sess. (1991) (Balanced Economic and Environmental
Priorities Act of 1991 (BEEP)). In pertinent part, BEEP amends the ESA to prohibit
a federal officer or employee from implementing or enforcing a designation of critical
habitat, an issued protective regulation, or a developed recovery plan under the Act
until the Secretary: (1) prepares an economic impact analysis concerning said designation, regulation or recovery plan; (2) finds that the benefits outweigh the costs of
it; and (3) publishes an economic impact statement explaining the findings and
analysis. Id. § 2(J)(i)-(iii). It requires the Secretary to (1) limit the economic losses
induced by listing species as endangered or threatened; and (2) compensate for any
diminishment in the value of tangible or intangible property and in the loss or
diminishment of a job. Id. § 4.
H.R. 5105, 102d Cong., 2d Sess. (1992) (Environment and Economic Stability
Act of 1992). H.R. 5105 amends the ESA to require an analysis of the economic
costs and benefits of finding that a species is endangered or threatened before listing
it. Id. § 2(a). Regulatory taking under the Act is prohibited unless the Attorney
General certifies that the issuing agency has complied with procedures regarding such
analysis. Id. § 2(b)(K)(1). The power of the Endangered Species Committee to grant
federal agency exemptions is transferred to the appropriate Secretaries (Interior,
Commerce or Agriculture). Id. § 3(a)(l). The Committee maintains, however, the
right to review the denial of an exemption permit. Id. § 4(a)(K)(l).
70. H.R. 3092 § 3; H.R. 4058.§ 2; H.R. 5105 § 2.
71. H.R. 3092; H.R. 4058; H.R. 5105.
72. See supra note 17.

73. See supra notes 14-19 and accompanying text explaining the importance of
the ESA.
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ESA

THE ESA'S CURRENT APPROACH

Currently the ESA enjoins land uses which cause harm to a listed
endangered species. 74 The current system does not provide for reimbursement of losses caused to property owners as a result of species
protection. The major strength of the ESA is the inflexibility of the
enforcement measures once there has been a violation of the injunction. 75 That strength, however, serves as a catalyst for the forces
opposing the ESA; their attack is based upon public disfavor that
abounds when a project of local economic importance is stopped to
protect an endangered species. 76 Critics of the ESA see the bulk of
the monetary burdens of endangered species protection falling on
77
relatively few members of society.
Because the ESA currently contains no statutory provision for
the compensation of persons harmed through its enforcement, much
of the burden of protection falls on those it directly affects. This
economic inequality must be rectified so the ESA can survive the
attack on it while maintaining its protective qualities.
B.

THE FIFTH AMENDMENT TAKING APPROACH

A takings analysis has been proposed as a system to balance
ecological and economical concerns under the ESA.78 The theory fails,
however, as a true balancing system because ESA injunctions survive
the Supreme Court's current takings tests. The United States Constitution provides that private property may not be taken for public use
without just compensation. 79 The purpose Of the takings clause is to
protect property rights and insure that public burdens do not fall

74. 16 U.S.C. § 1540(e)(6) (1988).
75. See, e.g., Tennessee Valley Auth. v. Hill, 437 U.S. 153 (1978); see also
David P. Berschauer, Is the Endangered Species Act Endangered?, 21 S.W. U. L.
REV. 991, 998 (1992) (stating that the judiciary's willingness to enforce the ESA is
its major strength).
76. See supra notes 54-71 and accompanying text.
77. See Albrecht & Jackson, supra note 18, at 3.
78. Geoffrey L. Harrison, Comment, The Endangered Species Act and Ursine
Usurpations: A Grizzly Tale of Two Takings, 58 U. CHI. L. REV. 1101 (1991) (arguing

that a successful taking argument can be made in the ESA context).
79. U.S. CoNsT. AMEND. V. ("nor shall private property be taken for public
use, without just compensation").
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solely on isolated individuals when the burden should rightfully be

spread across the society who benefits from a particular law or
regulation.8
A Fifth Amendment taking may be established in any of three

ways: (1) where there is an actual physical invasion of the land (per
se); 8' regulatory taking theory creates a second and third way to
establish a taking; (2) where a regulation does not advance a legitimate

interest and/or denies a property owner of all economically viable use

of the property (facial); 82 and (3) where a regulation, as applied to a
specific property owner, does not meet the Court's balancing test.83
In Loretto v. TeleprompterManhattan CA TV Corp.,84 the United

States Supreme Court defined the per se physical invasion takings

test. In Loretto, the Court examined a New York law requiring

landlords to allow installation of cable television conductors on their
property.8 5 Even though the cable materials occupied only one and

one-half cubic feet of space, the Court held that its permanent
6
installation constituted a per se taking.8
The Court has also held that a regulation can operate in a manner

similar to a physical invasion. In Nollan v. California Coastal Commission,8 7 a couple was required to allow people to cross their land
in order to get to a beach, in return they would be granted a building

permit.8 8 The Court held that a requirement that a person be allowed

80. Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 123 (1978).
81. See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982)
(If government regulation allows a physical invasion even if minor, it is a per se
taking.).

82. Lucas v. South Carolina Coastal Council, 112 S. Ct. 2886, 2889 (1992).
Denial of economically viable use of property now stands as an exception to the
generally recognized idea that the government need not compensate for every police
power action. The Lucas Court explained:
On the other side of the balance, affirmatively supporting a compensation
requirement, is the fact that regulations that leave the owner of land without
economically beneficial or productive options for its use - typically, as
here, by requiring land to be left substantially in its natural state - carry
with them a heightened risk that private property is being pressed into some
form of public service under the guise of mitigating serious public harm.
Id. at 2894-95; Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922) (If regulation
goes too far it will be recognized as a taking.)..
83. Penn Central Transp. Co. v. City of New York, 438 U.S. 104 (1978).
84. 458 U.S. 419 (1982).
85. Id. at 423.
86. Id. at 438. A per se physical taking is so invasive because it undermines
the landowner's right to exclude. Id. at 435.
87. 483 U.S. 825 (1987).
88. Id. at 828.
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to cross another person's property operated as a physical invasion
although the occupancy would not be continuous8 9
The per se physical invasion argument will not work in the typical
ESA scenario involving protected animals that roam from place to
place. For example, in Christy v. Hodel,90 grizzly bears, a species
listed as endangered, came down from the mountains nightly to feed
on a rancher's domesticated sheep. 91 The rancher had previously
discussed his bear problem with the United States Fish and Wildlife
Service. 92 The Agency tried unsuccessfully to trap the bears and
relocate them. 93 Eventually the rancher killed a bear in defense of his
property, and he was fined for violation of the no takings clause of
the ESA. 94 The court reasoned that the government had not taken the
sheep - the bear had - and therefore did not find a per se taking
requiring just compensation.9 5
The presence of endangered wildlife on the property would be
more analogous to the regulatory easement in Nollan. This is because
endangered species will be passing across the property and access must
be allowed to the traveling species. However, considering that the
Christy court refused to find a taking when the species actually
consumed the property, it is difficult to believe that a court will be
willing to declare a taking when a species is merely subsiding in its
natural habitat or occasionally passing through.
Endangered plant life is probably the closest scenario to a Loretto
per se taking because a plant is permanently affixed to the land.
However, since the plant is a pre-existing part of the land, the ESA
is not causing a physical invasion, but rather requiring that the plant
not be disturbed.
A regulatory taking theory provides a second and third way to
establish a Fifth Amendment taking.9 6 A regulatory taking may be
facial or as-applied.9 7 It is not necessary to show a physical invasion
to establish a regulatory taking. A governmental regulation must meet
89. Id. at 832. The access easement in Nollan was a taking because it did not
further the purpose of the permit. Id. at 838-39.
90. 857 F.2d 1324 (9th Cir. 1988), cert. denied, 490 U.S. 1114 (1989).
91. Id. at 1326.
92. Id.
93. Id.
94. Id. at 1327 (stating that the rancher was fined $2,500 plus interest).
95. Id. at 1334.
96. See Katherine E. Stone & Phillip A. Seymour, Regulating the Timing of
Development: Takings Clause and Substantive Due Process Challenges to Growth
Control Regulations, 24 Loy. L.A. L. REV. 1205, 1210 (1991).
97. Id.
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two criteria to be valid and not a facial taking: (1) the regulation
must further a legitimate interest; 98 and (2) the regulation must not
deprive the property owner of all economically viable use of the
property. 99 A regulation that furthers a legitimate interest will generally not be a taking because "[glovernment hardly could go on if to
some extent values incident to some property could not be diminished
without paying for every such change in the general law."'' 0 For
example, the Supreme Court has asserted that exercising the taxing
power is such a legitimate interest. 10 1 It appears that due to the
extremely limited number of some species, protection of them is a
legitimate end. Enjoining activities that will harm these species is a
reasonable means to obviate those ends.
The second criteria to show a facial regulatory taking is the loss
of all economic viability of property.10 2 Although the Supreme Court
has not clearly defined "economically viable," landowners must
generally introduce persuasive evidence that the property has lost all
of its developmental value, not just its value for the particular
development proposed by the property owner. 103 As long as the
property retains some value, regulations substantially reducing the
value of the property will be sustained.l°4
Applying the above rules to a typical ESA context would not
result in a facial regulatory taking. First, conservation of endangered
98. See Nollan v. California Coastal Comm'n, 483 U.S. 825, 834 (1987). The
United States Supreme Court recently gave the impression that a legitimate interest
alone may not be enough to keep a regulation from being a taking. The Supreme
Court decision of Lucas v. South Carolina Coastal Council may serve to make a
finding of a taking in an environmental context, more likely now than in the past.
Lucas, 112 S. Ct. 2886 (1992). Lucas purchased land on an island at a cost of
$975,000 with the intention of constructing homes for resale. Id. at 2889. South
Carolina si~bsequently enacted the Beachfront Management Act which placed severe
restrictions on Lucas' possible land-uses. Id. The Supreme Court subsequently found
that where land substantially loses its economic viability, just compensation is required
absent the presence of a common law nuisance. Id. at 2897. It may be difficult to
argue that harming an endangered species is a nuisance at common law. However,
there is debate as to how narrowly the opinion will be held.
99. Agins v. City of Tiburon, 447 U.S. 255, 260 (1980).
100. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 (1922).
101. Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978).
Zoning has also been upheld as a legitimate interest. Id. at 125.
102. Id. at 124.
103. See, e.g., Rowe v. North Hampton, 553 A.2d 1331 (N.H. 1989) (property
retained value for forestry).
104. See, e.g., Hadacheck v. Sebastian, 239 U.S. 394 (1915) (Although landowner
could not manufacture bricks on his property, it still retained value because he could
remove the clay from the ground and manufacture the bricks elsewhere.).
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species and their habitat is a legitimate interest as illustrated by
Congress' adoption of the ESA. Second, because courts have held
that a regulation will satisfy the economic viability test as long as the
total property retains some value, an ESA injunction will generally
not result in a taking. This is because the ESA does not call for the
injunction of all uses, only those which are detrimental to the listed
species.105 For example, the land in the Pacific Northwest may still
have some value. A tourist industry may be established - it has not
been shown that the land cannot be used for camping and hiking. It
is possible that some areas may be able to maintain cabins or a lodge.
The third type of taking is the regulatory taking as-applied. An
as-applied regulatory taking will be easier for a landowner to prove
than a facial taking because the landowner need only prove that a
reasonable use has in fact been denied.' °6 Although they are not
exclusive, the three most important balancing factors for determining
whether a regulatory action is a taking as-applied are: (1) the character
of the regulation; (2) the regulation's economic impact; and (3) the
regulation's interference with reasonable investment-backed expectations of the landowner. 0 7 The more a regulatory action resembles a
physical invasion, for example, by mandating public use of the
property, the more likely it is that the action will be considered a
taking.'0 8 The economic impact test is similar to the facial regulatory
taking test for economic viability, because there will generally not be
a regulatory taking where the land retains value.' °9 Interference with
reasonable investment-backed expectations may prompt a taking if
the regulation is unforeseeable."10 The reasonable investment-backed
expectations test has seldom resulted in the finding of a taking because
the takings clause protects property, not expectations."'
Probably a plaintiff under the ESA will argue that the injunction
placed on her land is a taking as-applied to her specific property.
Regulatory action under the ESA will not be a taking as-applied,
105. 16 U.S.C. §§ 1536, 1538.
106. Agins v. Tiburon, 447 U.S. 255, 262 (1980); Penn Central Transp. Co. v.
City of New York, 438 U.S. 104, 138 n.36 (1978).
107. Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 124-28
(1978).
108. See Kaiser Aetna v. United States, 444 U.S. 164, 180 (1979) (holding that
a government imposed public navigation easement was a taking).
109. As explained in Kirby, "[i]mpairment of the market value of real property
incident to otherwise legitimate government action ordinarily does not result in a
taking." Kirby Forest Indus. v. United States, 467 U.S. 1, 15 (1984).
110. Id. at 14.
111. See Stone & Seymour, supra note 96, at 1223.
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because, the character of an ESA injunction does not greatly resemble
a physical invasion; the injunction will not necessarily destroy the
land's value; and, due to society's environmental concerns, it is
foreseeable that land may be subjected to restrictions which may make
certain investment-backed expectations unreasonable.
As explained, the ESA's current system and the taking theory
are ineffective tools in spreading the financial burden of protecting
endangered species across society. The ESA's current system does not
adequately provide for compensation to affected landowners. Additionaly, a per se taking is not a viable theory because the ESA has
never resulted in a permanent physical occupation of the land. Also,
courts have not found a facial regulatory taking because the ESA
does not deprive the landowner of all economically viable use of the
land. Neither does a regulatory action under the ESA operate as an
as-applied taking because the regulation will not have the character
of a physical invasion, the land will probably maintain value, and
environmental regulation of land is not an unforeseeable interference
of investment-backed expecations. To arrive at a more equitable
balance between ecological and economical concerns, this comment
proposes the use of conservation easements.
IV.

TRADITIONAL CONSERVATION EASEMENT THEORY

A conservation easement is a negative restriction" 2 on land which
prohibits a landowner from using her land in a manner that will
change the ecological, scenic, open or natural state of the land." 3
Many states have recognized the importance of conservation easements
because of the decreasing amount of land left in a natural state and
have consequently established enabling statutes which provide for the
use of conservation easements. Therefore, conservation easements
have primarily been authorized by statute," 4 as well as by judicial
112. The restricted individual is disallowed from doing certain activities on her

land which ordinarily she would be able to do.

(1944).
113. Korngold, supra note 13, at 435.
114.

ALASKA

STAT.

RESTATEMENT OF PROPERTY

§§ 34.17.010 to .17.060

conservation easements); ARIZ.

REV. STAT. ANN.

conservation easements); ARK. CODE.

ANN.

obtain interest in open space); COLO.

REV.

(1992)

§ 452

(recognizing validity of

§§ 33-271 to -276 (1990) (recognizing

§§ 15-20-401 to -410 (Michie

1987)

(recognizing private and governmental power to create conservation easements); CAL.
CIV. CODE §§ 815-816 (West 1982) (government and non-profit organizations may
STAT.

§§ 38-30.5-101 to -111 (1973)

(governmental and private right to create conservation easements); CONN. GEN. STAT.
§§ 7-131b to -131d (1989) (government may acquire open space easements); D.C.
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The state statutes are largely similar due to the states'

CODE ANN. §§ 45-2601 to -2605 (1990) (authorizing governmental and private
conservation easements); FLA. STAT. ANN. § 704.06 (West 1988) (recognizing private
and governmental conservation easements); GA. CODE ANN. §§ 44-10-1 to -8 (Michie
1982) (establishing right to create governmental and private conservation easements);
HAW. REV. STAT. ANN. §§ 198-1 to -6 (Michie 1988) (authorizing private and public
conservation easements); IDAHO CODE §§ 55-2101 to -2109 (1988) (recognizing conservation easements); ILL. ANN. STAT. ch. 5, paras. 2401-1 to -3 (Smith-Hurd 1992)
(recognizing governmental and private conservation rights); IND. CODE ANN. §§ 325-2.6-1 to 2.6-7 (West 1992) (recognizing governmental conservation easements);
IOWA CODE ANN. §§ 111D.l to .8 (West 1983) (governmental power to acquire
conservation easements); KAN. STAT. ANN. §§ 58-3803 to -3809 (Supp. 1991) (conservation easements); Ky. REv. STAT. ANN. §§ 382.800 to .990 (Michie/Bobbs-Merrill
1992) (private and public conservation easements); LA. REV. STAT. ANN. §§ 9:1271
to :1276 (West 1991) (creation of governmental or private real property rights); ME.
REV. STAT. ANN. tit. 33, §§ 476 to 479-B (West 1988) (defining conservation
restrictions and granting governments the right of acquisition); MD. REAL PROP.
CODE ANN. § 2-118 (1988) (creation of governmental or private conservation easements); MASS. GEN. LAWS ANN. ch. 184, §§ 31-33 (West 1991) (creation of governmental and private conservation restrictions); MICH. CoMP. LAWS ANN. §§ 399.251.257 (West 1988) (permitting creation of governmental and private conservation
easements); MINN. STAT. ANN. §§ 84C.01 to .05 (West Supp. 1993) (defining
governmental and private conservation restrictions and providing for enforcement);
Miss. CODE ANN. §§ 89-19-1 to 19-15 (1991) (accepting conservation easements); Mo.
ANN. STAT. §§ 67.870 to .910 (Vernon 1989) (open space conservation); MONT. CODE
ANN. §§ 76-6-201 to -211 (1991) (governmental and private conservation easements);
NEv. REV. STAT. ANN. §§ 111.390 to .440 (Michie 1986) (Easement for conservation
purposes); N.H. REV. STAT. ANN. §§ 477:45 to :47 (1992) (governmental and private
conservation restrictions are real property interests); N.J. STAT. ANN. §§ 13:8B-1 to
-9 (West 1991) (governmental and private conservation restrictions); N.M. STAT.
ANN. §§ 47-12-1 to 12-6 (Michie Supp. 1992) (land use easements); N.Y. ENVTL.
CONSERV. LAW §§ 49-0301 to -0311 (McKinney 1984) (authorizing government and
private conservation easements); OHIO REV. CODE ANN. §§ 5301.67-.99 (Anderson
1989) (grants of governmental and private conservation easements); OR. REV. STAT.
§§ 271.715 to .795 (1989) (creation of governmental and private conservation and
scenic easements); PA. STAT. ANN. tit. 3, §§ 914.1-914.2 (Supp. 1992) (acquisition
and preservation of governmental easements for open space); R.I. GEN. LAWS §§ 3439-1 to -5 (1984) (granting legal status to governmental and private conservation
restrictions); S.C. CODE ANN. §§ 27-8-10 to -80 (Law. Co-op. Supp. 1992) (authorizing
transfers of governmental and private conservation restrictions and easements); TENN.
CODE ANN. §§ 11-13-101 to -117 (1992) (acquisition of governmental scenic river
easements); TENN. CODE ANN. §§ 66-9-301 to -309 (Supp. 1992) (conservation
easements); TEX. NAT. REs. CODE ANN. §§ 183.001-.005 (West Supp. 1993) (authorization of governmental or private conservation easements); UTAH CODE ANN. §§ 5718-1 to 18-7 (1990) (land conservation easements); VA. CODE ANN. §§ 10.1-1009 to 1016 (Michie 1989) (acquisition of governmental and private conservation easements);
WASH. REV. CODE ANN. § 64.04.130 (West supp. 1992) (authority to acquire
governmental and private open space interests); Wis. STAT. ANN. § 61.34(3m) (West
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adoption of the Uniform Conservation Easement Act (UCEA).1 6 The
enforcement of early conservation easements was difficult because
they were without statutory authority." 7 Consequently, states began
passing their enabling acts."'R The first enabling acts required the
holder of the easement to be the government. The passing of the
Federal Highway Beautification Act of 1965119 was a catalyst in the
growth of the statutory popularity of conservation easements 20 because federal funds were granted to states for landscaping and scenic
enhancement. Another catalyst for the increase in acceptance of
conservation easements was the 1964 IRS ruling allowing taxpayers
to deduct the value of easements which were donated to qualified
2
charitable organizations.1
As per the UCEA, the governmental agency or conservation
organization holding the easement must have as its purpose, "retaining
or protecting natural, scenic, or open-space values of real property
assuring its availability for agricultural, forest, recreational, or openspace use, protecting natural resources, maintaining or enhancing air
or water quality, or preserving the historical, architectural, archaeological, or cultural aspects of real property."' 2 2 The benefit of the
easement does not inure to a particular parcel of land, but is of
benefit to the general public. 23 The holder of the easement does not
receive a benefit except that which the general public receives. In
1988) (acquisition of governmental conservation easements); Wis. STAT. ANN. §
700.40 (West Supp. 1992) (adoption of the Uniform Conservation Easement Act).
115. See, e.g., North Dakota v. United States, 460 U.S. 300, 320-321 (1983)
(preempting state statutes that interfere with federal government's ability to acquire
wetland easements); United States v. Albrecht, 364 F. Supp. 1349, 1351 (D.N.D.
1973) (enforceability of federal waterfowl easement), aff'd, 496 F.2d 906 (8th Cir.
1974).
116. UNiF. CONSERVATION EASEMENT ACT, 12 U.L.A. 66 (Supp. 1992).
117. See 3 RIcHARD R. POWELL, LAW OF REAL PROPERTY 430.2[1] (1993).

118. Id.
119. 23 U.S.C. §§ 131, 136, 319 (1988).
120. See 3 POWELL, supra note 117, 430.2[].
121. Rev. Rul. 64-205, 1964-2 C.B. 62. Churches, educational organizations,
hospitals and medical research organizations, government agencies that receive a
substantial part of their support from state or federal government or from public
contributions for the purpose of benefiting an educational organization, and trusts
and foundations supported by contributions from the general public, are qualified
charitable organizations. I.R.C. §§ 170(b)(l)(A) (West 1992).
122. UNIF.

CONSERVATION EASEMENT ACT §

1(1), 12 U.L.A. 66, 70 (Supp. 1992).

123. See id. at 67 (stating in prefatory note that holders of conservation
easements may enforce restrictions even though they may not have an interest in land
that would be benfited by the restriction).
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essence, the holder is a trustee for the public. 124 Many states recognize
this in their conservation easement statutes by providing for third25
party enforcement rights. 1
The types of conservation easements which emerged were primarily scenic easements, which federal or state governments bought
26
along highways in order to preserve the natural beauty of the view.
In a scenic easement agreement the landowner promises to keep her
land in a natural state. 27 The agreement may be contained in the deed
or it may be contractual. Such agreements are desirable in an area
that has been subject to much development and the encroaching city
is threatening to destroy the natural beauty of the land. In such a
case the landowner may agree not to build a large apartment complex,
but she may be allowed to build a modest home. Another typical
scenic easement is a greenbelt along a highway. 2 A greenbelt is a
strip of land along a highway which is kept in a natural state to
maintain the beauty of the view.
Although a conservation easement may be appurtenant, 129 they
increasingly may be held in gross. 130 An appurtenant conservation
easement is held (owned) by an adjacent landowner. A conservation
easement in gross is held by an interested third party.' a' The interested
third parties allowed to purchase conservation easements are the state
or federal government and private not-for-profit conservation groups.
Conservation easements tend to run in perpetuity3 2 as per tax
law which gives tax breaks to individuals donating a conservation
easement to a governmental agency or a not-for-profit conservation
organization.' a Where practical, the parties may agree on a termination date.
Conservation easements may be terminated under two separate
doctrines. The first being the doctrine of changed conditions, and the
second the doctrine of relative hardship. a4 Although the doctrine of
124. See id. (declaring that holders of a conservation easement may obligate
themselves to enforce the restriction).
125. U.C.E.A. § 3(a)(3).
126. 3 POWELL, supra note 117,

430.2[1].

127. Id. 430.1.
128. See id. § 430.2[1] (discussing the proposed establishment of the Great River
Road along the Mississippi River).
129. RESTATEMENT OF PROPERTY § 453 cmt. a (1944) (the easement benefits a
particular tract of land).
130. See KORNGOLD, supra note 13, at 439.
131. Id. at 438-39.

132. BLACK'S LAW DICTIONARY 1141 (6th ed. 1990) (defining perpetuity as
continuing forever).
133. Rev. Rul. 73-339, 1973-2 C.B. 68.
134. See Korngold, supra note 13, at 487-89.
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changed conditions has not traditionally been applied to easements,
an analogous theory has been used.1 35 An easement may be terminated
if its intended purpose has become impossible to meet or if its intent
is no longer served . 36 For example, if a landowner grants a conservation easement to Conservation Organization X for the purpose of
preserving a wetland, and that wetland is subsequently destroyed due
to dumping of toxic waste by another party, then the preservation of
the wetland will be an impossible achievement and the easement will
be terminated. The doctrine operates under the theory that if the
intended benefit will not inure to the holder of the easement, nonenforcement of the easement will cause only minimal damages to the
holder.'3 7 If the harm done by granting an injunction will be disproportionate to its benefit, then violation of the easement ought not be
38
enjoined.
The interest that the holder of a conservation easement obtains
has been considered a contractual right in some cases, 3 9 and a property
right in other cases.1'° The difference seems to be due merely to court
preference, and in essence the enforcement is the same. In addition
to monetary damages, the awarding of specific performance is an
available remedy under both theories.
The positive aspects of conservation easements are both conservation based and economic based. Society has become increasingly
concerned about the state of the environment. 4' The preservation of
open space is pleasing visually, and beyond that a valuable ecosystem
will be salvaged. 42 Once an ecosystem has been destroyed through
development, rehabilitation of the area is quite difficult. 143 It is not
necessary for the public to have access to, or possessory right to, the
property in order to obtain benefits from the easement. The mere
existence of the open space is a public benefit because it preserves the
environment.

135. Id. at 483.
136. Id.

137. Id. at 484.
138. RESTATEMENT

OF PROPERTY

§ 564 (1944).

139. Friesen v. Glendale, 288 P. 1080 (1930) (restriction of development only of
contract right), overruled by Southern Cal. Edison Co. v. Bourgerie, 507 P.2d 964

(1973).

140. E.g., Village of Ridgewood v. Bolger Found., 517 A.2d 135, 137 (1986)
(holding that for the purposes of property tax assessment, "conservation easements
of the kind here considered are easements in gross").
141. See ROHLF, supra note 1, at 22.
142. See Korngold, supra note 13, at 442-43.
143. Id. at 442.
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There are also economic benefits as a result of the purchase of
conservation easements. Because a conservation easement is less than
a fee interest,'" the cost is less than outright purchase. 4 If the
purchase is made by a private conservation organization, the government will not need to deplete its funds. The landowner will bear the
costs of maintenance, thus, alleviating the easement holder of that
cost. Since the land will not be governmentally owned, property taxes
will still be received on the land, albeit lessened due to the reduction
in the burdened land's value.'" s
There are a few negative aspects to conservation easements which
need to be examined. First, the traditional conservation easement is a
restraint on the alienability of the burdened land. 47 One of the
preeminent values in our society is the presumption in favor of freely
alienable land.' 4 8 When land is burdened with a restriction, it becomes
less marketable. 49 The landowner, however, is presumably compensated for the loss in marketability through the purchase price of the
conservation easement.
Second, society is wary of the dead hand control'5 0 that the holder
of a conservation easement will obtain.' The party who holds a
conservation easement will be capable of controlling the uses on the
land for generations to come because they have the power to bind
future landowners.'12 It may be unfair to burden future generations
with their ancestors' decisions which may become outdated. However,
the doctrine of changed conditions provides a solution to outdated
agreements.
Third, concern has also been expressed over the lack of democratic decision making regulating the use of the land, unlike zoning
ordinances which consider community values." 3 There is a difference
of opinion about how much and what type of community growth is
144. An interest less than full ownership. See id. at 443.
145.
146.
147.
148.
149.

Id. at 444.
Id. at 445.
Id. at 455.
See, e.g., Ragland v. Overton, 44 S.W.2d 768, 771 (Tex. Civ. App. 1931).
CHARLES E. CLARK, REAL COVENANTS AND OTHER INTERESTS WHICH RUN
WITH THE LAND 72 (2d ed. 1947) (stating the possibility that restrictions on land will
render title unmarketable).
150. Dead hand control is the binding of future generations of landowners by
current landowners. Korngold, supra note 13, at 457.
151. Id. (stating that dead hand control has an adverse effect on all of society,
not just individual landowners).
152. Id.
153. Id. at 459.
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proper.5 4 Because conservation easements may be privately held, they
do not promote the free discussion of issues relevant to society, nor
do they provide for the political accountability desirable in decisions
affecting the community.
The traditional conservation easement has become more accepted
as society has become more concerned with the health of the environment and the beauty of our communities. "' The same policy concerns
apply to the protection of endangered species. Conservation easements
present a good framework for decreasing the economic burdens placed
on landowners affected by the Endangered Species Act.
V.

AN APPLICATION OF THE TRADITIONAL CONSERVATION EASEMENT
TO THE ENDANGERED SPECIES ACT

Traditional conservation easements were developed to address the
ecological concerns of society. 5 6 However, conservation easements
used to limit the economic burden on landowners that the ESA has
advetrsely affected may also result in a beneficial alliance which will
serve to eliminate the threat to the ESA.
This is because alleviation of the economic burden on the land
owners will give them incentive to stop pressuring our political leaders
for ESA reforms. This section examines the parties who would enter
into a conservation easement agreement and their reasons for doing
so. The scope of this proposal will work best where there is a private
landowner with relatively less land than the millions of acres affected
by some species. Next this section looks at how the parties to the
agreement will formulate it, suggesting the use of a neutral mediator
to facilitate the process. Then the different compensation options will
be discussed. Lastly, this comment examines enforcement of the
conservation easement.
The parties who would be interested in entering into a conservation easement together would be an enjoined landowner who cannot
use her land in a way which she would like to because the use would
threaten an endangered species, and conservation groups that have an
interest in seeing the species, as well as the ESA, preserved.
The landowner, whether an individual, a corporation or a partnership, would be interested in forming an agreement because the
financial burden placed on her will be eased. At present, under the
ESA, an enjoined landowner will get no compensation. If the land154. Id.
155. See id. at 442-43.
156. See supra notes 111-129 and accompanying text.
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owner is a business, there may be the added incentive of receiving
good public relations for acting in an environmentally conscious
manner. " ' Since the taking theory does not seem to be a feasible
option, landowners may prefer to grant the conservation easement
rather than incur litigation costs on a suit that will probably be
futile.' Conservation easement theory will work better for private
landowners because the tracts of land will be smaller in size than
government tracts. Also, when the ESA affects government lands, the
costs will be spread across society through taxes. It would not be
advisable for landowners to await Congressional reworking of the
ESA because species that are presently listed will remain on the list.
Therefore, those landowners who are presently affected by the ESA
will continue to be affected. Similarly, in the event that Congress
passes amendments that weaken the ESA, certain landowners will still
be affected, although, at a decreased rate.
The conservation organizations would be interested in entering a
conservation easement agreement because they are concerned about
the continued existence of the Endangered Species Act and the species
it protects.5 9 Certain groups already purchase fee interests in land in
order to protect the ecological balance of threatened areas.'60 Conservation groups have the financial ability to enter into conservation
easements because they have strong community support and receive
significant financial backing.' 16 The conservation group will bring
about the same benefit of protecting the land and the species at a
lower cost because a conservation easement costs less than an outright
purchase of the land. The group will also save on the costs of
maintaining the land and on the administration costs associated with
a fee interest, because it will not have the responsibilities of full
ownership.' 62 Thus, the purpose of aiding in the preservation of a
species will be met at a lower cost, which will free moneys for other
projects. Although presently the ESA is strong and conservation
157. Pieter Winsemius, Responding to the Environmental Challenge, Bus. Ho-

RIZON, Mar.-Apr. 1992, at 12 (noting that consumers are aware of the environmental

actions of businesses).
158. Id.at 13.

159. Rylander, supra note 34, at 5 (describing concerns of conservation organizations over the state of the ESA).
160. William H. Miller, Friendly "Foe": Industry's Favorite Environmental
Group, INDUS. WEEK, Feb. 4, 1985, at 31 (noting that Nature Conservancy purchases

land at fair market value for the purpose of preservation).

161. Id. (The Nature Conservancy has averaged $35 million in corporate contributions alone.).
162. See Korngold, supra note 13, at 444-46.
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easements are not needed for the purpose of actual species protection,
the groups have incentive to enter into an agreement because, without
the agreements, landowners will continue to press for ESA reforms.
After the reforms take effect, the ESA will lose its strength and
landowners will no longer have an incentive to protect the species.
Therefore, the two interested parties have substantial reasons for
entering into a conservation easement agreement.
For example, in an area where much building has occurred a
local conservation group may find it desirable to purchase a promise
from an area landowner, whose property is undeveloped and supports
an endangered species, to keep the land in its natural state for
environmental reasons. The landowner may find such an agreement
mutually beneficial because without the agreement she will get no
payment for the loss to the value of her lands. Also, if she owns
other lands in the area they will increase in value, so she will probably
agree to the arrangement. Both parties end up benefiting, the landowner receives monetary remuneration as well as incidental possible
increased property values, and the conservation group as well as the
general public obtain the inherent value in keeping a parcel of land
in its natural state.
The interests and experiences of the two parties may be such that
they would have some difficulty in coming to a mutual agreement
because both parties will be looking to further their own interests.
The parties may, moreover, have varying degrees of business acumen.
This problem can be overcome through the use of a neutral mediator.
Mediation is a form of alternative dispute resolution (ADR) that is
entered into on a voluntary basis.1 63 The mediator does not make
binding decisions concerning the dispute, but rather facilitates the
discussion of the relevant issues.'1 Mediation is intended to be a
cooperative rather than an adversarial effort. 65 The parties make the
final decision as to what the agreement will entail.' 66 Because mediain the decision making
tion is voluntary and the parties participate
67
successful.1
very
be
to
tends
it
process,

163. CORINNE COOPER & BRUCE E. MEYERSON, A DRAFTER'S GUIDE TO ALTERNATIVE DISPUTE RESOLUTION 35 (1991); ROBERT COULSON, BUSINESS MEDIATION WHAT You NEED TO KNOW 8 (1987).
164. COULSON, supra note 163, at 26.

165. See id. at 6.

166. Id.at 9.
167. COOPER & MEYERSON, supra note 163, at 34 (80oo of mediation participants

are satisfied with the outcome).
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Mediation has been used successfully in many areas of dispute.'1 6
One case study similar to an ESA context involved an historical
preservation program in Atlanta that would serve to protect historic
landmarks.' 69 A number of interest groups surfaced who wanted to
express their conflicting views.1 70 The task force in charge of the

program decided to call in a mediator. 17' The mediator made sure all
views were thoroughly discussed. 72 A Policy Steering Committee was
formed and the mediator aided them in drafting goals, and an outline. 73 Subsequently, the mediator aided in setting a workable timeframe for the implementation of the Historic Preservation Program.' 74
This case study illustrates the importance of using a mediator in an
ESA/conservation easement scenario. As in the historic preservation
case study, there are divergent interests involved. There are groups
that want to keep something preserved, whether it be an historic
landmark or an endangered species, and there are groups that prefer
land development. Thus, a mediator can aid the groups in striking a
balance between their interests so the agreement will be mutually
beneficial.
In negotiating the conservation easement agreement between the
parties, the mediator needs to bring out the benefits and sacrifices for
each party and how each can be achieved. 7 The mediator will aid
the parties in deciding what mix of options will be the most beneficial
to all involved. The most likely topic of discussion and disagreement
will concern the amount and type of compensation the landowner
receives. There are various forms of compensation the landowner
could receive. The landowner may receive an outright payment from

A

168. Arthur Best, Mediating Consumer Complaints, in COMMUNITY MEDIATION:
299-307 (Karen G. Duffy et al.

HANDBOOK FOR PRACTITIONERS AND RESEARCHERS

eds., 1991); Susan Carpenter, Dealing with Environmental and Other Complex Public
Disputes, in COMMUNITY MEDIATION: A HANDBOOK FOR PRACTITIONERS AND RESEARCHERS 313-26 (Karen G. Duffy et al. eds., 1991); Elsje H. van Munster, Dilemmas
in Family Mediation: Practical Applications, in COMMUNITY MEDIATION: A HANDBOOK
FOR PRACTITIONERS AND RESEARCHERS

243 (Karen G. Duffy et al. eds., 1991); Michael

Van Slyck & Marilyn Stern, Conflict Resolution in Educational Settings: Assessing
the Impact of Peer Mediation Programs, in COMMUNITY MEDIATION: A HANDBOOK
FOR PRACTITIONERS AND RESEARCHERS

169.
170.
171.
172.
173.
174.
175.

259-273 (Karen G. Duffy et al. eds., 1991).

Carpenter, supra note 168, at 316-17.
Id. at 316.
Id.
Id. at 317.
Id.
Id.
See id. at 315.
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the conservation group, 7 6 tax deductions for the donation of the
easement, 77 or an optimal combination of the two.
For instance, if a conservation group made a monetary payment,
the decrease in fair market value of the land as a result of the
restriction ought to be partly determinative. The limited inclusion of
lost profits directly attributable to compliance with the ESA may be
warranted to the extent that the cost does not become too prohibitive
for the conservation groups. The purpose of the conservation easement
is not to make the landowner whole, but to ease her burden, for
without the easement she will get no compensation for her loss. The
reduction in property taxes due to the lower land value and any
decrease in operating expenses as a result of the restrictions should
also be considered. As the landowner's expenses decrease, so should
the amount of her compensation. Similarly, any possible increase in
market value of surrounding lands that the landowner may hold
should be considered.
The conservation easement agreement may also provide for donation of the easement in exchange for a tax deduction. Tax deductions for donation of conservation easements are allowed under section
170(a)(1) of the Internal Revenue Code. 7 8 This section was approved
in Akers v. Commissioner, 79 where a married couple donated land to
a conservation group for public benefit and were allowed to deduct
the fair market value of the easement.180 The Internal Revenue Service
challenged the method for determining the value of the easement, not
the validity of the deduction.' 8' Under section 170(a)(l), donation of
a less than fee interest in land may be deducted if it is a "qualified
conservation contribution,"'' 8 2 and granted in perpetuity.' 83 The contribution must also be a "qualified real property interest ... to a
qualified organization . . .exclusively for conservation purposes. 184
Those purposes are defined as:
1. [Tjhe preservation of land areas for outdoor recreation by,
or the education of, the general public.

176.
177.
178.
179.
180.
181.
182.
183.
184.

See Korngold, supra note 13, at 444.
See 3 POWELL, supra note 117, 1 430.4[1].
I.R.C. § 170(a)(1) (1992).
53 T.C.M. (CCH) 777 (1984).
Id.at 787.
Id. at 789.
I.R.C. § 170(f)(3)(B)(iii) (1992).
Id. § 170(h)(2)(C).
Id. § 170(h)(1)(A)-(C).
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2. [T]he protection of a relatively natural habitat of fish,
wildlife, or plants, or similar ecosystem.
3. [T]he preservation of open space (including farmland and
forest land) where such preservation is for the scenic enjoyment
of the general public, or pursuant to a clearly delineated
Federal, State, or local government conservation policy, and
will yield a significant public benefit.'85
The proper way to determine valuation of the easement is "the
difference between the fair market value of total property before the
granting of the easement and the fair market value of the property
after the grant, is the fair market value of the easement given up." 8 6
Donation of a conservation easement in an ESA scenario would
qualify as a valid tax deduction. A conservation easement is an interest
in real property, it is intended to be conveyed to a non-profit
conservation group, and it exclusively furthers the conservation interest protecting a natural habitat.
Along with the financial remuneration, the landowner still maintains limited use of the land. Only those uses which are harmful to
the resident endangered species are prohibited." 7 For example, Ms. X
owns land abutting a stream, which she uses for agricultural purposes.
In the stream exists an endangered species of fresh-water clam. After
an impact study is done it is found that Ms. X's present farming
practices will harm the clams because the pesticides she uses run off
into the stream. Ms. X will no longer be permitted to use pesticides
on her fields, however, she may still farm without the pesticides or
she may begin organic farming practices. Therefore, in addition to
the money given for the conservation easement, Ms. X receives value
from using her land in an alternate way.
Once the conservation easement agreement has been established,
for the landowner to receive the financial benefits she must vow to
comply with the ESA restrictions.' She may not use her land in any
way that may harm the species. That may mean leaving the whole
parcel of land in a natural setting, prohibiting the use of pesticides,
or instead of draining a wetland to have a garden in the back yard,
leaving that portion of the property in its natural state.8 9
185. Id. § 170(h)(4)(A)(i)-(iii).
186. Rev. Rul. 73-339, 1973-2 C.B. 68, 69; see also Thayer v. Comm'r, 46
T.C.M. (CCH) 1500, 1503 (1977).

187. 16 U.S.C. § 1531 (1988).

188. Id. § 1533(d).
189. See 3 POWELL, supra note 117,
flexible act).

430.3[1] (stating that the UCEA is a
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The landowner may also be required to submit to reasonable
periodic inspections of the property. The inspections are merely to
ensure continued compliance with the agreement. The level of inspection should be determined by the restriction placed on the land. For
example, Ms. X may be required to submit to soil sampling to test
for the presence of pesticides. However, land restricted to its natural
condition may need only minimal visual inspection.
The public, through the conservation organization, will receive
several benefits from the conservation easements as well. First, the
specific endangered species receives the protection it needs to stabilize
and recover. The public is protected from the irreversible harm
resulting from the species' extinction. 19° Second, general compliance
with the restriction results in increased or stable amounts of natural
areas, resulting in a better ecological balance and a more aesthetically
pleasing community. 19' Third, and most importantly, by relieving the
financial burden on landowners, the economic basis for the attack on
the ESA is eliminated, or at least substantially reduced, and society
benefits by maintaining a full strength ESA. The ESA protects all
listed species, not just those incidentally protected by the conservation
easement. The importance of maintaining the ESA for the health of
our nation's ecosystems has been proven. 192
The public must of course pay for these benefits. The conservation organizations fund the purchase193 of conservation easements through
the use of financial contributions.
Conservation organizations will not have the financial capacity to
completely alleviate the financial burden on the landowner. However,
the use of conservation easements minimizes the landowner's burden
since under the ESA they would not receive any monetary compensation. Indeed, as members of society and contributors to the diminishment of a species, the landowner should be held to share in the
burden, but not shoulder the total cost. 94
Following the negotiation sessions of the parties and the mediator,
the conservation easement agreement ought to be documented in a
190. See supra notes 16-24 and accompanying text.
191. Id.
192. Id.
193. The Nature Conservancy and other conservation organizations have wide
public support and receive millions of dollars in contributions from individuals and
businesses annually. See Miller, supra note 160, at 32.
194. See, e.g., Pennell v. San Jose, 485 U.S. 1, 21-22 (1988) (Scalia, J.,
dissenting) (Justice Scalia recognizes that contributing to the demise of a species
allows for a disproportionate share of the burden to be placed on the contributor.).
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signed contract which keeps the parties' responsibilities clear, and
decides when enforcement measures are necessary. A written contract
is imperative because a landowner who creates a conservation easement and fails to comply with the restrictions will be in receipt of a
windfall. Contract law has been used in the past to enforce conservation easements.195 Because the contract concerns a unique ifnterest
(land), the remedy of specific performance will be available to the
parties.196 Thus, the conservation organization will be able to enforce
actual compliance, rather than receiving damages which are less
desirable because the species would continue to be harmed. Although
monetary damages could be available to the conservation group
through suit for enforcement of the agreement, no amount of money
could adequately make up for the extinction of a species. The government could also place criminal sanctions on the landowner for failure
to comply with the ESA regulation. 19 Therefore, the landowner will
have an extra incentive to comply with the agreement.
The problems of the traditional conservation easement are minimal in the ESA context. First, conservation easements are a restraint
on alienability. In the ESA context, the easement is implemented
where there is already a restriction. Therefore, the additional restriction has no practical effect beyond that of the ESA injunction.
Second, conservation easements, because they are held in perpetuity,
result in dead hand control. However, as in the traditional conservation easement, the doctrine of changed conditions may serve to
terminate the agreement. 98 In the event that the protected species
becomes extinct the purpose of the easement would be impossible to
meet and the agreement would end. Similarly, should the species
recover sufficiently to be delisted, the purpose of the easement will
no longer be necessary. Third, because conservation easements may
be privately held, they may not take into account the surrounding
community values. In the ESA context, there has already been a
determination by Congress that protection of endangered species is
important to the community.
CONCLUSION

The ESA's economic burdens placed on landowners have caused
societal discontent. This discontent has put the ESA in a position of
195. See supra note 139.
196. See 3 POWELL, supra note 117, 430.3[4] (suggesting that injunctions are
the primary remedy because of the inherent inadequacy of any other type of remedy).
197. See supra note 38 and accompanying text.
198. Korngold, supra note 13, at 484.
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danger. Our political leaders are being pressured to amend the ESA
to consider the economic effects of the listing of a species. Such an
amendment will serve to weaken the ESA, and endangered species
will not receive the protection they need to survive so that ecological
balance may be maintained. The current set-up of the ESA is insufficient to rectify this problem because it contains no provision for the
compensation of losses to those affected by its tenants. A Fifth
Amendment taking theory will also be insufficient to rectify the
problem because the typical ESA scenario will not be a per se or a
regulatory taking, since the tests for validity are satisfied. Using
traditional conservation easements alleviates the financial burden placed
on the landowners. The easements work because the parties who
would enter into the agreement both receive benefits. With both
parties satisfied and willing to work together, with the assistance of
a mediator, the conservation easement agreement will be successful.
The conservation groups will be protecting their interest in the ESA,
and the landowner is receiving compensation for her losses. When the
economic imbalance is removed the strength of the ESA will no longer
be threatened.
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