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percent in the 1950S84 to under seven percent today,85 a slide that would seem to

indicate that employee preferences have changed. That, in fact, is the conclusion

of an oft-cited analysis from the early-nineties. 86 Caution, though, is again

required, as there is near scholarly consensus that the dipping density curve is

linked to a wide confluence of overlapping factors, so a sole reliance on worker

attitudes is simplistic.8

B. Cultural Reverberations of Union Scarciy

Nevertheless, the steep slide in union density is relevant for a different

reason: the cultural reverberations left in its wake, which have dampened the

prospects for union activism.

Setting the stage is Professor David Weil's observation that, "for many

workers (particularly younger ones), unions simply do not register on the radar

screen" anymore.88 Weil's statement might be glib, but it is also difficult to refute.

Because, to be frank, why would they register? In 1956, the Warren Court

remarked that "self-organization depends in some measure on the ability of

employees to learn the advantages of self-organization from others,"89 an

observation that, at the time, labor probably accepted as having favorable

implications for organizing. When every third worker was part of the movement,
it could be assumed that the unorganized would bump into a union member every

84. Steven Greenhouse, Share of the Workforce in a Union Falls to a 97-Year Lox, 11.3%, N.Y.

TIMES,Jan. 24, 2013, at Bl.

85. News Release, Bureau of Labor Statistics, U.S. Dep't of Labor, Union Members-2012, at

1-3 (Jan. 3, 2013), http://www.bls.gov/news.release/pdf/union2.pdf.

86. Henry S. Farber & Alan B. Krueger, Union Membersh in the United States: The Decline
Continues, in EMPLOYEE REPRESENTATION: ALTERNATIVES AND FUTURE DIRECTIONS 105, 105-34

(Bruce E. Kaufman & Morris M. Kleiner eds., 1993).

87. See, e.g., Kate Bronfenbrenner, et al., Introduction to ORGANIZING TO WIN: NEW
RESEARCH ON UNION STRATEGIES 1, 3 (Kate Bronfenbrenner et al. eds., 1998) ("Several

explanations [of union decline] have been highlighted, including the changing economic and political

climate, growing opposition to unions from employers, deficiencies in the law, and declining effort on

the part of unions."); Melvyn Dubofsky, Does Organized Labor Have a Future?, 12 LOGOS J. 1 (2013),
http://logosjournal.com/2013/dubovsky/ (offering a compact overview of the causes of union

decline through time); Samuel Estreicher, Think Globa Act Local: Employee Representation in a World of

Global Labor and Product Market Compeition, 4 VA. L. & BUS. REV. 81, 81-83 (2009) (noting the

"enormous literature" attempting to explain the causes of union decline and organizing the various

positions in four categories); Bruce Western & Jake Rosenfeld, Unions, Norms, and the Rise in U.S. Wage

Inequality, 76 AM. Soc. REV. 513, 513-14, 516 (2011) (describing economic and political causes of

decline).

88. David Weil, 'Broken Windos," Vulnerable Workers, and the Future of Worker Representation, 10
THE FORUM 1, 4 (2012); see alsojake Rosenfeld & Meredith Kleykamp, Hispanics and Organized Laborin
the United States, 1973 to 2007, 74 AM. Soc. REV. 916, 920 (2009) ("The decades-long decline in

unionization in the United States has left many native born workers unaware of and unfamiliar with

the potential benefits of union employment.").

89. NLRB v. Babcock & Wilcox Co., 351 U.S. 105, 113 (1956).
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so often. But today there are just not that many "others" around to meet90 or

spread the word about the benefits of collective bargaining.91

Nor are unions or union members likely to generate mass attention for

striking 92 or be covered sympathetically or with any serious depth in the press.9 3

And unlike federal employment statutes, 94 U.S. employers are not required to post

workplace notices about NLRA protections, 95 leaving most workers in the dark

about basic concerted tights, 96 a knowledge gap that is conspicuously not filled by

the American educational system.9 The cumulative result is that Wel's sweeping

point is not just accurate,98 it's predictable.99

90. See supra text accompanying notes 84-85.
91. Even if U.S. unions made a concerted effort to spread information about unionism and

the relevance of union activism, the workforce is too big (about 144 million workers) and they are far

too small (about 15 million members) and geographically clustered (nearly half reside in coastal states)

to generate the types of personal encounters that existed in the 1950s and 1960s. See News Release,

Bureau of Labor Statistics, U.S. Dep't of Labor, The Employment Situation-May 2013, at 11 (May

3, 2013), http://www.bls.gov/news.release/archives/empsit_06072013.pdf. Indeed, it is perhaps not

surprising that the public's perception of unions was most positive in the 1950s when private sector

union density was greatest. Jodie T. Allen, A CentuU After Triangle, Unions Face Uncertain Future, PEW
RES. CENTER (Mar. 23, 2011), http://www.pewresearch.org/2011/03/23/a-century-after-triangle-

unions -face-uncertain- future/ ("Gallup polls found that overall attitudes toward labor unions were

positive in the late Depression years [and] ... re-climbed to a peak of 75% in a 1957 Gallup poll.").

92. As noted, today unions rarely strike. See supra text accompanying notes 76-80. Arguably

the last private sector strike with (positive) mass media coverage occurred in 1997. See Steven

Greenhouse, Yearlong Effort Key to Success for Teamsters, N.Y. TIMES, Aug. 25, 1997, at Al.

93. See, e.g., Joshua L. Carreiro, NenwsPaper Coverage of the U.S. Labor Movement: The Case ofAnti-
Union Firings, 30 LAB. STUD. J. 1, 1-3 (2005) (analyzing reporting on antiunion firings and concluding

that employer retaliation against union activists is usually ignored or "treated as individualized and

isolated events, diminishing the potential impact of the coverage on the public's understanding of

U.S. labor movement struggles"); Mike Elk, Wonk Bloggers and the Vanishing Voices of Workers,
WORKING THESE TIMES BLOG (Jan. 13, 2012, 10:36 AM), http://inthesetimes.com/working

/entry/ 12521/wonk bloggersandthevanishing-voices of workers/ (discussing the shift from

traditional labor reporting to blogging and the resulting loss of workers' voices in media coverage).

94. Peter D. DeChiara, The Right to Knon: An Argument for Informing Emloyees of Their Rights
Under the National Labor Relations Act, 32 HARV. J. ON LEGIS. 431, 431-32 (1995) (citing employee

rights notice requirements in the Fair Labor Standards Act, the Occupational Safety and Health Act,
the Americans with Disabilities Act, the Age Discrimination in Employment Act, the Family and

Medical Leave Act, the Employee Polygraph Protection Act, and Title VII of the 1964 Civil Rights

Act).

95. See infra note 321.
96. See RICHARD FREEMAN & JOEL ROGERS, WHAT WORKERS WANT 198 (updated ed.

2006); see also infra note 98. Alan Hyde has also argued that labor law has evolved in ways that make it
difficult to articulate to workers and nonlawyers. Alan Hyde, The Idea of the Idea of Labour Lan: A
Parable, in THE IDEA OF LABOUR LAW 88 (Guy Davidov & Bian Langille eds., 2011).

97. See DeChiara, supra note 94, at 436-38 (citing studies and surveys of student knowledge of

labor rights).

98. While the labor movement sometimes touts surveys concluding that a near majority of

nonunion workers would vote for a union if given the opportunity, by their nature such surveys

actively present workers with the union idea and therefore shed limited light on the extent to which

workers are attuned to unionism generally and in the absence of a forced choice. See, e.g., Seymour
Martin Lipset et al., THE PARADOX OF AMERICAN UNIONISM: WHY AMERICANS LIKE UNIONS

MORE THAN CANADIANS DO BUTJOIN MUCH LESS 94-95 (2005). Overall the evidence is clear that

most workers know very little about the NLRA or the rights they are entitled to under labor law. See



820 UC IRVINE LA WRE VIEW [Vol. 4:801

While scrubbing unionism from workers' perceptual field is a problem,
union scarcity's more insidious effect has to do with its role in weakening the
vitality of workplace activism in three ways that make the probability of

unionization increasingly remote.

First, the lack of unions and their members in the marketplace limits the

potential for prounion action by unorganized workers.100 In one sense this is self-

evident, as fewer unions means fewer organizers available to assist workers and

train activists. 101 Weil, however, links the causal chain differently, stating that it

really goes back to labor's inability, because of its size, to act as a "collective

agent"-a concept he likens to a neighborhood "cop-on-the-beat"-by policing

and publicizing misconduct across labor markets and social networks.102 He

argues that in the absence of collective agents (state or federal enforcement

DeChiara, supra note 94, at 433-34 ("American workers are largely ignorant of their rights under the

NLRA. . . ."); see also Derek C. Bok, The Regulation of Campaign Tactics in Representation Elections Under the
National Labor Relations Act, 78 HARV. L. REv. 38, 50 (1964) (stating that employees are rarely in

contact with unions and gain little knowledge about them from personal or news sources); Ellen

Dannin, NLRA Values, Labor Values, American Values, 26 BERKELEY J. EMP. & LAB. L. 223, 224

(2005) (relating the story of a radio talk show host who was "clearly surprised that the law did not

require employees to take whatever an employer offered" and believed "that employees who struck

had quit their jobs and had no right to come back to work"); Charles Morris, NLRB Protection in the

Nonunion Worklace: A Glimpse at a General Theor ofSection 7 Conduct, 137 U. PA. L. REV. 1673, 1675-76
(1989) (describing "mass unawareness" of the NLRA and its procedures).

99. Another consequence is that there is culturally very little to counter stereotypes that arose

in the late 1950s portraying unions as mafia influenced and union members as thuggish. See

LICHTENSTEIN, supra note 10, at 162-63 ("[T]he McClellan Committee hearings [on mob-connected

criminality] of 1957 and 1958 had a devastating impact on the moral standing of the entire trade-

union world . . . ."); Matthew T. Bodie, Information and the Marketfor Union Representaton, 94 VA. L. REV

1, 67-69 (2008) (citing a poll where seventy-one percent of respondents believed that union members

were endangered by corrupt union executives); f Mark Mix, Court Exempts Union Bosses from Lais

Against Identity Theft, WASH. ExAMINER (Oct. 27, 2012, 2:50 PM), http://washingtonexaminer.com/

court-exempts-union-bosses -from-laws -against-identity- theft/ article/ 2511839 (discussing exploitation

by "[u]nion bosses" and a "baffling immunity that gives union thugs license to harass, intimidate and

even attack independent-minded workers").

100. Weil, supra note 88, at 13 ("There is now over two decades of evidence that shows that

workers are more likely to exercise rights given the presence of a collective workplace actor,
particularly a labor union.").

101. See Marc Dixon et al., Unions, Solidarity, and Striking, 83 Soc. FORCES 3, 6 (2004)

("Workers in highly organized industries are more likely to engage in militant action, due in part to the

organizational capacity of unions and the resources they provide.").

102. Weil, supra note 88, at 14 (stating that "[flinding collective agents is therefore essential in
encouraging workers to exercise their rights and voice in the workplace" and calling "labor unions"

the "likely institution for solving this problem"). Here Weil uses the following analogy:
[Consider] a crowd standing around an outdoor swimming pool on a cool day: everyone
has the incentive to wait and hope that someone else will be the first to jump in the water
to see if it is warm enough for a swim. The collective action problem requires finding ways
to induce people to dip their toes in the water. If even a few people can be convinced to
do so, that may inspire others to further test the water-convincing someone to put their
whole foot in, and, upon seeing that, to dangle their legs in the pool, and ultimately jump
in. This represents a slower, but more tractable solution than trying to get one brave soul
to cannonball into the center of the pool initially.

Id.
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agencies could, but largely do not, pick up the slack), small but high-frequency

workplace illegalities germinate and go unaddressed. While this is a reality long

backed by empirics,1 0 3 Weil's point is that it prompts workers to doubt the reality

of their own protections, and they then react by staying silent as a "survival

strategy." 104 Frightened workers unwilling to take action on, say, unpaid overtime

are, he concludes, "particularly unlikely to take the much greater risk entailed in

participating in a union organizing effort."1 0 5

Second, lower unionization appears to have corroded the subjective reasons

for organizing that traditionally motivated workers to join up with the labor

movement. In a much-cited piece from the American Sociological Review, Bruce

Western andJake Rosenfeld show that through mass visibility, political action, and

the formation of market rules, unions "contribute to a moral economy that

institutionalizes norms for fair pay, even for nonunion workers."10 6 This moral

economy, they argue, is the lever that historically pressured nonunion firms to

keep pay and benefits in line with community norms and fairness principles10 and

that "inspire[d] condemnation and charges of injustice" when those tenets were

violated.108 But in recent decades union losses eroded the moral economy and

cemented new norms of low pay, degraded working conditions, and "unchecked"

manager salaries. 109 In this revised culture, workers are less likely to focus outrage

on workplace concerns (which have been nomalized) or view collective action

(which is rarely seen and poorly understood) as a worthwhile remedy.110

Finally, as unions vanish, so does union consciousness. To make an obvious

point, when there were a lot of union members around, for good or for ill, people

thought a lot about unions.111 As labor journalist Rich Yeselson has described,
there was a time when "labor dominated the daily life of much of the nation and

103. See Alison Morantz, Does Unionization Strengthen Regulatog Enforcement?An Empirical Studj of
the Mine Safety and Health Administration, 14 N.Y.U. J. LEGIS. & PUB. POL'Y 697, 700-02 (2011)
("Scholars have identified a variety of mechanisms whereby unions can increase the quantity and

intensity of regulatory enforcement.").

104. Weil, supra note 88, at 1, 13.

105. Id. at 10. Weil sees the overall phenomenon as the workplace analogue to the "broken

windows" theory of crime reduction, first posited by James Q. Wilson and George Kelling in 1982. Id.

at 1.
106. Western & Rosenfeld, supra note 87, at 514, 517-18.

107. Indeed, Western and Rosenfeld note that during the high density periods of the 1970s

"nonunion companies .. . closely monitored union contracts even in lightly unionized industries

where the threat of unionization was remote." Id. at 519.

108. Id. at 517.
109. Id. at 517-19.
110. Western and Rosenfeld write that this new climate "signaled the deterioration of the

labor market as a political institution" as workers "became less connected to each other in their

organizational lives, and less connected in their economic fortunes." Id. at 533.
111. See Yeselson, supra note 1, at 70 ("It is difficult for a reader today to grasp how big a deal

the labor movement was in postwar America-how much people, in support or opposition to unions,
deeply cared about them.").

2014] 821



UC IRVINE LA WRE IEW [l 4

drew the obsessive concern of politicians and the press," 1 1 2 and this reality, surely,
impacted the thought processes of the average worker.

Some of the psychological mechanics here have been explored by Mark

Barenberg in his richly detailed article investigating company unionism and

employee attitudes. Barenberg emphasizes research showing that worker

consciousness is generally "fluid and subject to adaptation to the opportunities

and routines experienced" at work and in the broader community,113 including the

"local history of labor relations" in both arenas. 114 Accordingly, where the labor

dominated reality changes, where work evolves such that that employees have

little personal experience with collective relations and do not encounter union

members or union institutional structures at work, at home, or anywhere else,"1s

union consciousness is likely either to suffer or simply not develop.

A bit of quantitative context for this position is provided by a recent NLRB

case that canvassed employee and customer reaction to eighty-nine large union

banners with antiemployer messages placed only feet away from various

restaurant, construction, and other corporate sites around the country for four to

six consecutive weeks. 116 The banner messages ranged in relevant part from "State

Farm Insurance: A Greedy Corporate Citizen," 117 to "Don't Eat 'Ra' Sushi," 118 to

"Shame on [the Employer]." 119 The public and employee response to labor's

messages was, to say the least, underwhelming. Every employee of a business

targeted by a banner continued working, and only two customers refused to do

business with the impacted companies-a union member and an actual union.120

Because the banners were not traditional picket signs that are thought to

carry the enhanced element of confrontation (though, the dissent argued

vigorously that the banners were indeed equivalently confrontational), 121 it is

112. Id. at 71.
113. See Barenberg, suira note 38, at 823. Barenberg's point is well captured by a 2004

empirical analysis of 133 strike actions published in the journal Social Forces. Dixon et al., suira note

101, at 23. That study noted that "worker collective protest is dampened where there is no union

organization and no legacy of collective action" and concluded that "[w]orkers without organizational

leverage or any historical precedent for militancy are unlikely to pursue collective responses to the

employment relationship." Id.
114. Barenberg, subra note 38, at 825-26 (internal quotations omitted).

115. See, e.g., Charley Richardson, Working Alone: The Erosion of Solidarity in Todqy's Worklace, 17
NEW LAB. F. 69, 70 (2008) ("As a result of new technologies and the reorganization of work ...

workers are increasingly working alone, isolated from their co-workers . .. hinder[ing] the .. . basis

for workplace-based collective action-what we would call organic solidarity. . . .").

116. Local Union No. 1827, United Bhd. of Carpenters, 357 N.L.R.B. No. 44, at 12-13 (Aug.

11,2011).

117. Id. at 8.
118. United Bhd. of Carpenters, 355 N.L.R.B. No. 159, at 2 (Aug. 27, 2010).

119. Id.; see also United Bhd. of Carpenters, 357 N.L.R.B. No. 44, at 4 (listing the ten decisions

that made up the Board's survey).

120. United Bhd. of Carpenters, 355 N.L.R.B. No. 159, at 3; see also United Bhd. of Carpenters, 357
N.L.R.B. No. 44, at 4. (noting that one employer also threatened to stop doing business with the

employer that was the object of the union's dispute but did not actually follow through).

121. UnitedBhd. of Carpenters, 355 N.L.R.B No. 159, at 6-7.

822 [Vol. 4:801
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difficult to compare the reaction in these eighty-nine instances to much older

cases where similar messaging on signs provoked substantial economic, even

ruinous, damage to affected businesses. 122 Nevertheless, the overall contrast in

consequences probably suggests that a deeper pool of union consciousness was

once present historically.123

In attitudinal terms, this withering of collectivist consciousness through

union scarcity means that unions have a tough time establishing credentials as

institutions for the common good in the popular imagination. 124 Tellingly, the

public's perception of unions hit its apex during the two periods of the

movement's highest density, and just like union density, those perceptions have

been sliding ever since.125 In practical terms, this means that a worker's first

response to things going wrong on the shop floor is probably not going to be a

"Google" search to find an example of a showing of interest petition.126

C. Pilng On: The Changing Nature of Community

Nor might it be the worker's fifth response. For not helping matters are the

sociological changes that have infused American communities in the meantime,
making communal goals like unionization seem quaint or even undesirable. 127

122. See, e.g., Int'l Bhd. of Teamsters v. Vogt, 354 U.S. 284, 285 (1957) (discussing how the
posting of signs staling "the men on this job are not 100% affiliated with the A.F.L." caused

"substantial damage" to the business when in response "several trucking companies refused to deliver

and haul goods to and from" the company); Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 493

(1949) ("[T]he picketing had an instantaneous adverse effect on Empire's business. It was reduced

85%.").
123. Cf Ian Hayes, The Unconstitutionality ofSection 8(b)(4)(ii)(B) and the Supreme Court's Unique

Treatment of Union Speech, 28 A.B.AJ. LAB. & EMP. L. 129, 139 (2012) ("[M]ost patrons of a business

targeted by union pickets would think about the significance of the union's presence only for as long

as it took them to walk past the protesters and enter the store.").
124. See, e.g., Rich Yeselson, Not nith a Bang, but a Whimper The Long Slon Death Spiral of

America's Labor Movement, NEW REPUBLIC PLANK BLOG (June 6, 2012), http://www.newrepublic

.com /blog/plank/ 103928/not-bang-whimper-the-long- slow-death- spiral- americas -labor-movement

(during times of great union density, "[p]eople, for better or worse, knew what unions did and

understood them to be an almost ordinary part of the workings of democratic capitalism").

125. According to Pew, "Gallup polls found that overall attitudes toward labor unions were
positive in the late Depression years [and] ... re-climbed to a peak of 75% in a 1957 Gallup poll."

Allen, supra note 91; see also supra Part II and supra note 84 (depicting the late Depression and 1950s as

periods coinciding with peak union density). As union membership has progressively diminished, Pew

has correspondingly "found union approval dropping to 48%, an all-time low." Allen, supra note 91.
This phenomenon may also be attributable to a psychological phenomenon known as the "mere

exposure" effect, which suggests that people develop preferences for those they encounter frequently.

Robert Zajonc, Attitucknal Effects of Mere Ex4osure, 9 J. PERSONALITY & SOC. PSYCHOL. 1, 1 (1968).
126. In this vein, it is perhaps instructive that the 2011 social movement arising in response to

skyrocketing unemployment and historic levels of income inequality perceived to be caused by
recklessness in the corporate sector was based in parks and called "Occupy Wall Street," not based in

the workplace and called "Occupy Jobs." See generaly Mattathias Schwartz, Pre-Occupied, THE NEW
YORKER (Nov. 28, 2011), http: //www.newyorker.com/ reporting/ 2011/11/ 28/111128fa fact schwartz

(discussing the origins of the Occupy Wall Street movement).

127. See, e.g., Estlund, supra note 17, 1535-36 ("[T]he collectivist premises of the NLRA have

acquired the patina of a historic relic.").



824 UC IRVINE LA WRE VIEW [Vol. 4:801

Here historian Jefferson Cowie marks the 1970s as the relevant turning point, a

decade that opened with substantial worker militancy gradually ground down by

offshoring, stagflagation, the Vietnam War, racial divisions, and ascendant hostility

to employee tights. 128 Any optimism that remnants of a "unified notion of a

'working claSS1
l

2 9 nonetheless remained as the '70s faded into the '80s died with

the 1981 firing of more than 11,000 air traffic controllers on strike across every

state and territory,130 a move broadly supported by the public and even by a great

deal of union members in the private sector.131

The weakening of class consciousness during this period eventually

combined1 32 with an apparent retreat in the nation's overall level of civic

engagement' 33 and a reported rise in American insularity and individualism.1 34

Though the source of such trends is debatable, the consequence-depressed

128. JEFFERSON COWIE, STAYIN' ALIvE 18, 256-57, 362 (2010); see also Jefferson Cowie,
That '70sFeeling, N.Y. TIMES, Sept. 6, 2010, at A19 ("The '70s began on a remarkably hopeful-and

militant-note. Working class discontent was epidemic: 2.4 million people engaged in major strikes in

1970 alone, all struggling with what Fortune magazine called an 'angry, aggressive and acquisitive'

mood in the shops.").

129. COWIE, supra note 128, at 18.
130. See id. at 362-63; JOSEPH A. MCCARTIN, COLLISION COURSE 300-01 (2011).

131. MCCARTIN, supra note 130, at 293, 306, 317.
132. I do not mean to claim that changes in class consciousness during the 1970s caused the

weakening of social capital and collectivism that Putnam, Bellah, and others detected in the mid-1980s

and beyond. See infra notes 133-134. I simply point out that all three phenomena have been reported

over the past thirty to forty years.

133. The story of departure from communal life was told most famously in ROBERT D.
PUTNAM, BOWLING ALONE (2000); see also JEFFREY STOUT, DEMOCRACY AND TRADITION 23-24

(2004) (echoing Putnam's concerns and grounding his results in political theory analysis).

134. Sharon Rabin Margalioth has investigated this shift and grounds it in research described

in Robert Bellah's famous work, Habits of the Heart, which concluded that "individualism lies at the

very core of contemporary American culture." Sharon Rabin Margalioth, The Sigificance of Worker
Attitudes: Indiiduasm as a Cause for Labor's Decline, 16 HOFSTRA LAB. & EMP. L.J. 133, 139 (1998).
Margalioth herself "argues that shifts in general social attitudes respecting individualism have altered

the predisposition of workers to consider collective solutions to workplace problems." Id. at 134; see

also LICHTENSTEIN, supra note 10, at 191-207 (depicting the rise of individual "rights consciousness

and concluding that "[w]e live in a world in which the model of collective work rights embodied in
the Wagner Act has been eclipsed, if not actually replaced, by a different set of work rights based on

race, gender, or other attribute of the individual involved"); Reuel E. Schiller, From Group Rights to

Inchdual Liberties: Post-War Labor Lax, Liberaism, and the Waning of Union Strength, 20 BERKELEY J.
EMP. & LAB. L. 1, 58 (1999) (describing how through gradual shifts in policymaking visions "[c]ourts

became more concerned with the rights of individuals, supporting these rights even if they conflicted

with the best interests of larger groups"); David Brooks, Yanks in Crisis, N.Y. TIMES, Apr. 24, 2009, at

A27 (contrasting "national consciousness" after the "Great Recession" and the "Great Depression"

and noting that in recent decades "Americans stand out from others in their belief that their own

individual actions determine how they fare" and that in "times like these" Americans turn to

"themselves"); William Galston et al., Is the Common Good Good?, AM. PROSPECT, July-Aug 2006, at

38, 41-42 ("[T]he last 40 years of progress in diversity and personal autonomy didn't just distract

progressives from solidarity, they eroded our ability to invoke it convincingly. The inconvenient fact is

that Americans are more willing to spend money to support people they see as like themselves than to

support strangers-or worse.").
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desire for collective action-seems less So.135 Two New York Times headlines

bookending the last decade appear to speak to the current reality: "Ads Now Seek

Recruits for 'An Army of One,"' describing the U.S. Army's 2001 attempt to

revamp its messaging to "appeal to the individualism and independence of today's

youth,"136 and "In America, Labor Has an Unusually Long Fuse," a piece from

2009 puzzling over why, "[u]nlike their European counterparts, American workers

have largely stayed off the streets, even as unemployment soars and companies cut

wages and benefits."1 37

IV. THE RAISED COSTS OF THE TRIGGERING BURDEN IN

CONTEMPORARY TIMES

The breakdown of union culture inside the workplace, and the collective

culture outside of it, could be cited as a cause of any number of things that ail the

American labor movement. In the specific context of U.S. labor law, it has

drastically upped the costs posed by the National Labor Relations Act's

longstanding and basic rule that elections follow activism.

A. The Costs of Cultural Reclamation in Modern U.S. Organi ing-Resource Rich,
Uncertain, and Weak

The increased costs are portrayed most vividly by the ways that unions have

had to alter basic strategies to satisfy the election trigger in an organizing

environment that has degraded over time. In eras of significant union density,
organizing techniques were "designed for groups of people who already know

they want to be unionized,"1 38 for the simple reason that substantial clusters of

those people, in fact, existed.139 Such campaigns could attract signatures and

ultimately votes by keeping a narrow focus on bread and butter issues like raises,

135. An interesting data point regarding the willingness of Americans to engage in workplace

collective action comes from Richard B. Freeman's and Joel Rogers's initial and follow-up studies

published in the book What Workers Want. FREEMAN & ROGERS, supra note 96. Though the authors

report that in recent times surveys tend to show that "43 percent to 56 percent of workers favor[]

collective activity over individual efforts to deal with workplace problems," id. at 13, they also actively

avoid collective efforts perceived as adversarial, id. at 1. Notably, workers include unionization in that

category. Id. at 16 ("[W]orkers are cognizant of management hostility to collective action through

unions, and ... this weighs heavily in their consideration of unionizing.").

136. James Dao, AdsNon Seek Recruits for 'n Arm of One,' N.Y. TIMES Jan. 10, 2001, at Al,
available at http://www.nytimes.com/2001/01/10/us/ads-now-seek-recruits-for-an-army-of-one.htnl
?pagewanted=all&src=pm. A commercial accompanying the new campaign contained this boast from

an Army Corporal: "And I'll be the first to tell you, the might of the U.S. Army doesn't lie in

numbers . .. It lies in me. I am an Army of one." Id.

137. Steven Greenhouse, In America, Labor Has an Unusualy Long Fuse, N.Y. TIMES, Apr. 5,
2009, at WK3.

138. James Green & Chris Tilly, Service Unionism: Directions for Organiijng, 38 LAB. L.J. 486,
486-87 (Aug. 1987), discussedin Brishen Rogers, Passion and Reason in Labor Law, 47 HARV. C.R.-C.L.

L. REV. 313, 348-49 (2012).

139. Rogers, supra note 138, at 349 (stating that because of low union density, less accessible

workers, and a lack of shared union experience, "such strategies simply no longer work").
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while providing minimal information about the nature of unionism and ignoring

deeper questions about, say, an employee's inner sense of self 140 But that climate

is gone, and as Brishen Rogers has recently detailed, the lynchpin of current

NLRB organizing is "developing a collective identity" within the workforcel 41 So
that "solidarity becomes emotional and conceptual common sense."1 42

Which is to say, the new strategies jump back to square one and try to

reconstruct the worker culture of old, from scratch. This is a profoundly difficult

task. Studies have shown that doing so successfully requires "worker involvement

in all stages of the campaign," 143 and sparking an adequate level of participation

requires unions to nurture five prounion dynamics using "emotionally- and

politically-charged appeals" over five progressive campaign phases.144 Researchers

have compared this to creating a fully functional miniorganization 45 weeks and

sometimes months before a Board election is even scheduled to occur,1 46 a
process that encompasses researching and settling on an employer target, 147

canvassing employees' homes, building trust after initial contacts, identifying and

training workers to lead, agitating others who are more reserved, forming

committees, doing media outreach, planning rallies, and pulling off small-scale

management confrontationS148 while also developing bylaws, mission statements,

140. Green & Tilly, supra note 138, at 487.

141. Brishen Rogers, "Acting like a Union" Protecting Workers' Free Choice b Promoting Workers'
Collective Action, 123 HARV. L. REV. F. 38, 43 (2010); see also Rogers, supra note 138, at 354 ("[A] salient

collective idenity ... must be constructed."); id. at 361 ("Ultimately, employees will be free to choose

unionization ... only if workers can build collective power, which requires enabling organizers and

worker leaders to build collective identity.").

142. Rogers, supra note 141, at 47 (internal quotation marks and ellipses omitted) (citing Karen

Brodkin & Cynthia Strathmann, The Struggle for Hearts and Minds: Organing Ideology, and Emotion, LAB.

STUD. J., Fall 2004, at 1, 3).

143. Rogers, supra note 138, at 352 (referencing studies); see also Teresa Sharpe, Union Democracy

and Successful Campaigns, in REBUILDING LABOR 62, 63 (Ruth Milkman & Kim Voss eds., 2004)

("[U]nions are more likely to win certification elections when they use a comprehensive strategy built

on 'rank-and-file intensive' tactics, and involve workers in the organizing of their own workplaces.").

144. Rogers, supra note 138, at 348-49.

145. Id. at 349; see also Kate Bronfenbrenner & Tom Juravich, It Takes More Than House Calls
Organiing to Win nith a Comprehensive Union-Builng Strategy, in ORGANIZING TO WIN 19, 35 (Kate

Bronfenbrenner et al. eds., 1998) ("To win takes nothing short of truly exceptional effort, including

an exceptional organization committed to building a union from the bottom up.").
146. See infra note 268.
147. As Rogers notes, "[s]ometimes unions will begin drives because they have been

contacted by workers in a particular company," but more often "targeting decisions rely heavily upon

front-end research to determine industry economics, key financial and political relationships, lists of

worksites and estimates of the number of workers at each, and the like." Rogers, supra note 138, at

349.

148. Rogers, supra note 141, at 46-49; Rogers, supra note 138, at 349-55. Researchers have

also found that the more comprehensive and active the organization the better. See Bronfrenbrenner

& Juravich, supra note 145, at 33 ("The more union-building strategies used during the organizing

campaign, the greater the likelihood that the union will win the election . . . ."). For a complete listing

of the commonly used organization-building techniques utilized during campaigns, see Kate

Bronfenbrenner & Robert Hickey, Changing to OrganiZe, in REBUILDING LABOR 17, 56-57 app. 1.1

(Ruth Milkman & Kim Voss eds., 2004).
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branding, vocal community support, and a social media presence. 149 That social

scientists have further found that NLRB election-win rates rise when unions
additionally "construct[] a mobilizing issue that rank-and-file workers and

community allies perceive as a social justice issue rather than a union issue"150 is a

testament to the crackup of Western's and Rosenfeld's "moral economy"151 and

the challenge unions face to somehow resurrect it in miniature.

In dollar terms, the price of fashioning microcultures of solidarity,
workplace-by-workplace, merely to invoke the Board's balloting procedures is not

just expensive but, on any significant scale, prohibitively so. About ten years ago,
Richard Freeman and Joel Rogers reported that in the current environment

organizing one new member through a traditional campaign cost at least one

thousand dollars in union outlays, meaning that theoretically a billion dollars was

minimally needed to shore up national density by a single percentage point. 152 At

that time, the labor movement was larger than it is today and the figure

represented a fifth of its combined annual revenue,153 a share that, given

difficulties finding employer targets that are large, geographically confined, and

winnable, 154 the researchers conceded could not be spent effectively. 155 Today it

149. Many of these organization-building components can be viewed on the website of

Workers Aligned for a Sustainable and Healthy New York ("WASH"), which conducts NLRB

organizing campaigns in the car wash industry. About WASH New York: Workers Agned for a
Sustainable and Health2  Nen York, WASH NEW YORK, http://www.washnewyork.org

/pagedetail.php?id=5 (last visited June 3, 2013); see also Julie Turkewitz, Cawash Workers in Queens
Strike in Solidarity wth Fired Colleague, N.Y. TIMES (June 1, 2013), http://www.nytimes.com

/2013/ 06/ 02/nyregion /queens -carwash-workers -strike-in- solidarity-with- fired-colleague.html?_r=0

(discussing six New York City carwashes where workers have voted to unionize through NLRB

elections).

150. STEVEN HENRY LOPEZ, REORGANIZING THE RUST BELT: AN INSIDE STUDY OF THE

AMERICAN LABOR MOVEMENT 153 (2004).

151. See supra notes 106-110 and accompanying text.

152. Richard Freeman & Joel Rogers, Open Source Unionism: BeyondExclusive Collective Bargaining,
5 WORKINGUSA 8, 10 (2002). Stated slightly differently, around that same time Henry S. Farber and

Bruce Western calculated that stabilizing the labor movement's losses would require five hundred

percent more funds than were already being spent on organizing, a total greater than the movement's

combined yearly outlays. Henry S. Farber & Bruce Western, Accounang for the Decline of Unions in the
Private Sector 1973-1998, 22J. LAB. RES. 459, 465 (2001).

153. Freeman & Rogers, supra note 152, at 10.
154. Freeman and Rogers note that "even where ... unions have made the commitment to

increase organizing and have amassed huge budgets for it, they seem to have trouble finding

campaigns where large expenditures will pay off." Id. The authors themselves reference a historical

evolution in this regard, stating that "no one has organized on this scale since the 1930s, when plant

size and industry concentration, among other conditions, were radically more favorable to big growth

than they are now." Id. at 9-10. Indeed, as David Weil has written, over time, "like rocks split by

elements, employment has been fissured away from large businesses] and transferred to a complicated

network of smaller business units." David Weil, Enforcing Labour Standards in Fissured Worklaces: The

US Eperience, 22 ECON. & LAB. REL. REV. 33, 36 (2012). Because Board law prefers elections among

workers at a single worksite, it is difficult to combat this splintering by combining workers from

multiple sites into a single voting unit. See, e.g., Specialty Healthcare and Rehab. Ctr., 357 N.L.R.B. No.

83, at 7 nn.16-17 (Aug. 26, 2011) (noting employer-wide and single-facility election presumptions,
which promote narrow and compartmentalized voting units); Howard Wial, The Emerging
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would represent an even bigger share, and observations about the shallow pool of

big and organizable employers are a continued refrain. 15 6 To cite a specific

example, in 1940 GM and Ford employed nearly one percent of U.S. workers at

around 160 factories, primarily in the nation's midsection, including 60,000

workers clustered at the famous River Rouge facility 15 that was eventually

organized through the largest NLRB election in history.158 A modem comparator

would be Wal-Mart, 159 which employs a similar percentage of the workforce 160 but

with over 4700 different locations dispersed across every state. 161 While Wal-Mart

once lost an NLRB election, a contest among a small group of Texas meat cutters,
the company ensured that the result did not become a trend: Wal-Mart's first and

last domestic unionists promptly lost their jobs when management immediately

transitioned to prepackaged meats nationwide.162

It is also the case that nurturing an ethos of solidarity in nonunion

workplaces comes with serious practical uncertainties. For one, it may not work,
the showing of interest requirement turning out to be an insurmountable hurdle

despite significant resource expenditures. 163 But even where the threshold can be

Organi aTional Structure of Unionism in Lo IIage Services, 45 RUTGERS L. REV. 671, 681 (1993)
("Worksite unionism is the form of union structure encouraged by the case law of the NLRB . . . .");

Moreover, unions tend to win elections at higher rates when fewer voters are involved. Henry S.

Farber, Union Success in Representation Elections: Wihy Does Unit Size Matter?, 54 INDUS. & LAB. REL. REV.

329, 330 (2001) (showing higher union win rates in smaller units).

155. See Freeman & Rogers, supra note 152, at 9-10 ("[T]he amount of money needed to
recruit [new members] by conventional means, is daunting ... the amount needed is within labor's

means, but practically beyond its grasp.").

156. See, e.g., Elk, supra note 6 (extolling the virtues of small scale NLRB organizing campaigns

and promoting the analysis of a union organizing director, who criticizes strategies "characterized by

great ideas, fancy power points, one-year investment and then moving on to a grand scheme" because

"it doesn't work for actually organizing workers"); Selmi, supra note 82, at 162 (arguing that "it is
difficult to see how" even legal reform designed to assist labor organizing would "increase

unionization rates among low wage workers, who are typically the most difficult to organize since

they are frequently transient employees with the lowest amount of bargaining power").

157. Yeselson, supra note 1, at 77.
158. NAT'L LABOR RELATIONS BD., NLRB, THE FIRST FIFTY YEARS 66 (1986).

159. See Nelson Lichtenstein, Wal-Mart: A Template for Tuent-First-Centuu Capitalism, in WAL-
MART: THE FACE OF TWENTY-FIRST-CENTURY CAPITALISM 3, 3 (Nelson Lichtenstein ed., 2006)

(stating that Wal-Mart is "the largest corporation in the world").

160. Yeselson, supra note 1, at 78.

161. Our Locations: United States, WALMART, http://corporate.walmart.com/our-story/
locations#/united-states (last visited Sept. 14, 2013).

162. TIM NOAH, THE GREAT DIVERGENCE 125 (2012).

163. See, e.g., Tech Serv. Solutions, 332 N.L.R.B. 1096, 1113 (2000) ("[T]he case is no

different from any of the thousands of representation cases, which have been dismissed because of

the petitioner's failure to support the petition with an adequate showing of interest." (quoting

Administrative Law judge)); Valley Hosp., Ltd., 221 N.L.R.B. 1239, 1239 (1975) (concluding that the

union "has failed to make an adequate showing of interest in the unit of registered nurses"); Robert

Hall Gentilly Road Corp., 207 N.L.R.B. 692, 695-97 (1972) (describing "Local 548's abortive efforts

to get a Board election in which it failed to produce the requisite thirty percent showing of interest in

the unit found appropriate by the Regional Director and... its assertion of a continuing interest

despite that failure").
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overcome, over a third of the time the foundational cultural change work is

wasted when fierce (and often unlawful) employer opposition combines with

inadequate employee retaliation protections to destabilize the early activism and

disintegrate the petition.164 In turn, only about 1400 Board elections are actually

conducted each year. 165 Because those contests average only around sixty

workers, 166 they could potentially net, at best, about 84,000 new members. 167 In a

nation of 144 million employees,168 that is a hardly a blip. 169

B. A Procedure Broken in Pupose and Practice

Ultimately, in its modem context the election trigger's costs have led to a

legal regime broken in some basic ways. For starters, as the political pendulum

swings, debate simmers over whether the Act's core aim should be viewed from

the perspective of the unabashedly prounion Wagner Act's intent to facilitate

collective bargaining, or from the vantage of Taft-Hartley, which amended

Wagner's bill to restrict unions and prioritized the freedom to choose or not

choose unionization.170 But in a world where group action is a foreign concept,
where group bargaining is not a salient construct, and a robust public

understanding of both is a precondition for triggering elections on any mass scale,
neither purpose is fulfilled; collective bargaining shrivels and the union "choice"

never anses.171

164. JOHN LOGAN ET AL., UNIV. OF CAL., BERKELEY CTR. FOR LABOR RESEARCH &

EDUC., NEW DATA: NLRB PROCESS FAILS TO ENSURE A FAIR VOTE 6 (2011), available at
http://1aborcenter.berkeley.edu/laborlaw/NLRBProcessJune2011.pdf ("[A] 2008 analysis by John-

Paul Ferguson of Stanford Business School found that the 14,615 NLRB representation elections

held between 1999 and 2004 represented only two-thirds of all petitions filed-a full 35 percent of

petitions were withdrawn before the election was held.").

165. Representation Petitions - RC, supra note 82.
166. This number is calculated for 2009, the most recent year with available data. NAT'L

LABOR RELATIONS BD., SEVENTY FOURTH ANNUAL REPORT OF THE NATIONAL LABOR

RELATIONS BOARD FOR THE FISCAL YEAR ENDED SEPTEMBER 30, 2009, at 11 (2009), available at

https://www.nlrb.gov/sites/default/files/attachments/basic-page/node-1677/nlrb2009.pdf; see also
Annual Reports, NAT'L LAB. REL. BOARD, http://www.nlrb.gov/reports-guidance/reports/annual-

reports (last visited Sept. 14, 2013) (stating that in 2009 the Board "discontinued production of its

Annual Report").

167. In reality unions win representation elections only around sixty percent of the time. See

NAT'L LABOR RELATIONS BD., 2012 NLRB ELECTION REPORT FOR CASES CLOSED, 74 NLRB

ANN. REP. 11 (2009).
168. News Release, Bureau of Labor Statistics, Emp't Situation Summary (May 3, 2013),

http://www.bls.gov/news.release/empsit.a.htn.

169. Michael Selmi made this point previously, with older statistics. Selmi, supra note 82, at

158.

170. See, e.g., Catherine L. Fisk & Deborah C. Malamud, The NLRB in Administrative Lax Exile:

Problems nith Its Structure and Function and Suggestions for Reform, 58 DUKE L.J. 2013, 2041-43 (2009)
(describing the modem conflict between the two values as exhibited by the dueling Congressional

testimony of Board Members on opposite sides of the political spectrum).

171. Cf Paul Weiler, Promises to Keep: Securing Workers' Rights to Self-Organization Under the
NLRA, 96 HARV. L. REV. 1769, 1770 (1983) ("[L]abor law has failed to make good on its promise to

employees that they are free to embrace collective bargaining if they choose.").
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Beyond questions of purpose, placing the election initiation burden on

employees just does not work very well. This is true broadly in the sense that

although the law allows it,172 employees almost never file showing of interest

petitions on their own behalf 13

The truth is also rooted in the conspicuous reality that the exhausting,
frequently futile174 work of building solidarity strong enough to withstand the
"crucible" 17s of employer resistance unleashed once the showing of interest is met

has caused nearly all unions to flee the Act's electoral machinery altogether. 176 The

majority of present-day organizing is not done by submitting a showing of interest

and acceding to the Act's campaign rules in the lead up to an election.1 7 Rather,
most new unions get their start through contractual arrangements where

employers agree in advance to curtail antiunion tactics and bargain with proof of

majority support on cards or sometimes through a privately arranged election, 178
lessening the probability that the union's attempts to spur collective activity will be

prematurely snuffed out.179

These types of agreements, however, are poor substitutes for a well-

functioning statutory scheme. It takes years and a substantial war chest to

consummate 80 an organizing contract.181 Worse, the legal risks associated with

172. National Labor Relations Act, 29 U.S.C. 159 (c)(1)(A) (2012) (allowing petitions to be

filed "by an employee or group of employees" as well as by labor unions).

173. See 74 NLRB ANN. REP. 93 (2009) (showing a ratio of petitions filed by unions to

petitions filed by employees of 2605 to 5 during the fiscal year 2009 docket).

174. "A 2005 study by researchers at the University of Illinois at Chicago found that in 91

percent of petitions filed with the NLRB, a majority of workers signed cards indicating they wanted a

union before the petition was filed." LOGAN ET AL., supra note 164, at 5-6. However, employer

pushback in the gap period between the petition and the lead-up to the election causes over a third of

all petitions to be withdrawn. See id. at 6. And where the petition is not pulled, unions still lose the

election over forty percent of the lime. See supra text accompanying note 167. The universe of

academic work touching on the difficulties faced by unions and workers to win a workplace

representative under the NLRA regime is voluminous. See, e.g., Becker, supra note 19; Estlund, supra
note 17, 1533-38; Michael H. Gottesman, In Despair, Staring Over: Imagining a Labor Lax for
Unorganized Workers, 69 CHI-KENT L. REV. 59 (1993); Weiler, supra note 171, at 1774-1893.

175. NLRB v. Gissel Packing Co., 395 U.S. 575, 599 (1969).

176. See, e.g., Kris Maher, Card Check Grons in Union Organiing, WALL ST. J., Oct. 12, 2009, at

A4 (citing an estimate that eighty percent of new organizing is pursued outside the National Labor

Relations Act).

177. See, e.g., James J. Brudney, Neutrality Agreements and Card Check Recognition: Prospects for
Changing Paradhgms, 90 IOWA L. REV. 819, 824 (2005) ("As a factual matter, Board elections have

ceased to be the dominant mechanism for determining whether employees want union

representation."); Benjamin I. Sachs, Labor Lan Renenal, 1 HARV. L. & POL'Y REV. 375, 377-82

(2007) (showing how increasingly "unions and employers are opting out of the NLRA and relying on

varied systems of self-regulation").

178. See Brudney, supra note 177, at 821-40; Benjamin I. Sachs, Despite Preempion: Making
Labor Lan) in Cities and States, 124 HARV. L. REv. 1153, 1169-73 (2011).

179. See, e.g., Roger C. Hartley, Non-Legislative Labor Lax Reform and Pre-Recognition Labor
Neutra Agreements: The Newest Civil Rights Movement, 22 BERKELEY J. EMP. & LAB. L. 369, 383 (2001)
("Union organizing success improves quite dramatically when a neutrality agreement... combines

with a provision for card-check recognition.").

180. For good examples of how this works, see RUTH MILKMAN, L.A. STORY 155-62 (2006);
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contracting around the Act's procedures continue to tise, as employers and

business groups increasingly leverage federal laws to argue that unions employ

extortionary or corrupt tactics to try to force acceptance of the agreements 182

(with some ominous recent success).183 Even if unsuccessful, these lawsuits are

incredibly costly and for that reason alone can halt organizing in its tracks.184

Most importantly, though skirting the traditional Board election emerged as

an innovation well over twenty years ago185 and achieved widespread academic

and media acclaim in the early 2000s, 186 the labor movement has continued to

shed members, and density has continued to slide in the interim.18 This is true

Kate Bronfrenbrenner & Tom Juravich, The Evolution of Strategic and Coordinated Bargaining in the 19 9 0 s,
in REKINDLING THE MOVEMENT: LABOR'S QUEST FOR RELEVANCE IN THE TWENTY-FIRST
CENTURY 218, 229, 234 (Lowell Turner et al. eds., 2001); and James J. Brudney, Collateral Confct:

Employer Claims of RCO Extortion Against Union Comprehensive Campaigns, 83 S. CAL. L. REV. 731, 737-
44 (2010).

181. See Yeselson, supra note 1, at 78.
182. Such challenges generally fall into two camps. First are civil lawsuits using the Racketeer

Influenced and Corrupt Organizations Act (RICO), 18 U.S.C. § 1961-1968 (2012), which assert that

the union "wrong[fully]" threatened to continue pressuring or protesting a company until an

agreement to let workers organize outside of the Act's strictures was signed. See, e.g., Cintas Corp. v.

UNITE HERE, 355 F. App'x. 508 (2d Cir. 2009); Brudney, supra note 177, at 757. Second are claims

alleging that the agreements constitute payment of an illegal "thing of value" under section 302 of the

Labor Management Relations Act (LMRDA), a federal bribery provision. 29 U.S.C. 186(a)(2)

(2012); see also Adcock v. Freightliner LLC, 550 F.3d 369 (4th Cir. 2008).
183. The Eleventh Circuit recently became the first to conclude that an employer's promises

contained in an agreement to allow workers to organize outside of the Act could constitute an illegal

bribe. See Mulhall v. UNITE HERE, Local 355, 667 F.3d 1211, 1215 (11th Cir. 2012), cert. granted, 133
S. Ct. 2849 (June 24, 2013), dismissed as improvidenty granted, 134 S. Ct. 594 (Dec. 10, 2013). The

Supreme Court accepted certiorari in the case for its fall 2013 Term, but later dismissed it on

procedural grounds, leaving the Eleventh Circuit's opinion intact. Id. RICO lawsuits often end quests

for organizing agreements. See Brudney, supra note 180, at 755 ("There is ample evidence that RICO

actions can have a chilling effect on unions."); Kris Maher, SElU to EndSodexo Campaign, WALL ST. J.

(Sept. 15, 2011), http:/ /online.wsj.com/ article/ SB10001424053111904491704576573074162700598
.html (stating that RICO suits "have a chilling effect on corporate campaigns" for bilateral

agreements).

184. See Charlotte Garden, Labor Values Are First Amendment Values: Whj Union Comprehensive
Campaigns Are Protected Speech, 79 FORDHAM L. REV. 2617, 2631 (2011) (stating that treble damages

and attorneys' fees "deter unions" from pursuing organizing agreements).

185. See RICK FANTASIA & KIM VOSS, HARD WORK 134 (2004) (noting that the strategy was
"initiated in the mid-1980s").

186. In 2001, Catholic University Law Professor Roger Hartley called the strategy the "newest

civil rights movement." Hartley, supra note 179, at 369. In 2000, the strategy debuted on the big

screen in the movie Bread and Roses, which starred Adrien Brody as a labor organizer for the Service

Employees International Union's "Justice for Janitors" campaign to reach an agreement with Los

Angeles high-rise cleaning contractors to allow janitors to organize into a union outside of the NLRA.

BREAD AND ROSES (Alta Films S.A. 2000); see also infra note 188.

187. Bruce Western & Jake Rosenfeld, Workers of the World Divide: The Decline of Labor and the
Future of the Middle Class, FOREIGN AFF., May/June 2012, at 88, 88 ("Since the middle of the last

century, the American labor movement has been in steady decline."); see also Selmi, supra note 82, at

159 ("[T]he problem is not that the unions lose too many elections under the current procedures;

instead, it is that they are seeking to organize too few workers, both within and outside the NLRB

process."); Yeselson, supra note 1, at 79 (arguing that organizing "even 50,000 workers ... in two to

four years doesn't result in meaningful union growth. . .. within a workforce of more than 140 million


