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Born to Lose: The Illinois "Baby Richard"
Case--How Examining His Father's Pre-Birth

Conduct Might Have Led to a Different
Ending for Richard

"In the little world in which children have their existence,
whosoever brings them up, there is nothing so finely perceived

and so finely felt, as injustice."'

INTRODUCTION

Rarely does the legal system, and its often seemingly harsh results, so
dominate the public's consciousness as when a child is at the heart of an
issue. In late spring of 1995, the American public2 was afforded a front-
row seat to the real-life, human impact of the courts' decisions in the long-
running "Baby Richard" case.' Courtesy of television and painstakingly
detailed newspaper accounts, the nation stood witness as the four-year-old
boy known as Richard was wrenched from the arms of his adoptive mother--
the only mother he had ever known--and whisked away by the biological
father who had waged a nearly four-year legal battle to win him.4

The agonizing scene marked yet another chapter of the Illinois "Baby
Richard" child adoption and custody case--a legal dispute that rivaled the
famous "Baby Jessica" case' in publicity, emotions and fiery public outcry.

1. CHARLES DICKENS, GREAT EXPECTATIONS 92 (Penguin Books 1965) (1861).
2. See generally Janan Hanna, Peter Kendall, Wrenching Day for 'Richard': Boy

Begins Trip in Tears, Ends It Calmly, CHI. TRIB., May 1, 1995, at Al.
3. In general, discussions of the "Baby Richard" case refer to the circumstances

involving the boy, known as "Richard," born to Daniella Janikova and the subsequent
adoption and custody struggle between the child's biological father, Otakar Kirchner, and the
child's adoptive parents, Robert and Kim Warburton, referred to in court documents and
hereafter in this comment as the "Does." The court decisions directly bearing on the "Baby
Richard" controversy are: In re Petition of Doe, 627 N.E.2d 648 (Il. App. Ct. 1993), rev'd,
638 N.E.2d 181 (Ill.), cert. denied, 115 S. Ct. 499 (1994); In re Petition of Doe, 638 N.E.2d
181 (Ill.), cert. denied, 115 S. Ct. 499 (1994) [Baby Richard I]; In re Petition of Kirchner,
649 N.E.2d 324 (Il. 1995) [Baby Richard II].

4. See Hanna and Kendall, supra note 2, at Al.
5. In re Clausen, 502 N.W.2d 649 (Mich. 1993). The highly publicized case, known

as the "Baby Jessica" case, involved a woman, Cara Clausen, who gave birth to a girl and
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In the roughly two years the case was in the spotlight, the "Baby Richard"
controversy sparked often impassioned and even rancorous public debate.6
The controversy reached its peak in June 1994, when the Illinois Supreme
Court reversed the lower courts and awarded custody of Richard to his
biological father.7 The ruling sparked outrage among many in the public
and the media, bitter emotional exchanges between high public officials, the
media and the court,' and prompted the Illinois General Assembly, at the
urging of Governor Jim Edgar, to frantically pass a measure 9 aimed at
reversing the high court's decision. When Richard was finally transferred to
his biological parents in the wrenching scene outside the adoptive parents'
Schaumburg home, even ardent supporters of the supreme court's decision
were pained."0

Aside from the fact that the fate of a living, breathing child was being
decided, it is fair to assume that at least part of the public's interest and

signed a release of custody form less than 72 hours after the child was born to effect an
adoption. The child's father, who had not originally been named by Clausen, contested the
adoption and was ruled not to have been found unfit. The child was subsequently returned
to her natural parents. Id.

6. See generally Jan Crawford Greenburg, Momentum Builds to Alter 'Baby Richard'
Decision, CHI. TRIB., July 1, 1994, at Al; Paul Driscoll, Gov. Edgar, Ill. Supreme Court
Justice at Odds over Baby Richard, AP, July 13, 1994, available in Westlaw, 1994 WL
10155753.

7. In re Petition of Doe, 638 N.E.2d 181 (Ill.), cert. denied, 115 S. Ct. 499 (1994).
8. Driscoll, supra note 6. For an excellent illustration of how heated the rhetoric had

become, see Illinois Supreme Court Justice Heiple's emotion-charged defense of the court's
earlier ruling in his supplemental opinion upon denial of rehearing. In re Petition of Doe,
638 N.E.2d 181, 187 (Iil.), cert. denied, 115 S. Ct. 499 (1994). Beginning with the
observation that he had "seldom before worked on a case that involved the spread of so much
misinformation," Justice Heiple fired potent salvos at Justice Rizzi, who wrote the First
District Appellate Court's opinion that the Illinois Supreme Court reversed, Chicago Tribune
columnist Bob Greene, Illinois Governor Jim Edgar and the Illinois General Assembly.
Justice Heiple pointed out that the fact that the child must be available for adop-
tion-meaning that the rights of the natural parent or parents have been terminated-before
the child's 'best interests' are considered is known to "[any judge, lawyer or guardian ad
litem who has even the most cursory familiarity with adoption laws .... Justice Rizzi, if he
is to be taken at face value, does not know that." Id. at 189. In his indignant rebuke of
Greene, Heiple accused the columnist of taking part in "journalistic terrorism," accusing
Greene of using "incomplete information, falsity, half-truths, character assassination and
spurious argumentation." Id. at 189. He later criticized Edgar for taking part in a "crass
political move" by ramrodding into law the so-called "Baby Richard Law," and suggested the
governor and the state legislatures who supported it "might be well advised to return to the
classroom and take up Civics 101." Id. at 190.

9. Pub. Act No. 88-550 (July 4,1994) (amending the Illinois Adoption Act, 750 ILCS
50/1 et seq.) (West 1992).

10. Hanna & Kendall, supra note 2, at Al.
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emotional ties to the "Baby Richard" case stemmed from the unusual
circumstances that precipitated it. Through media accounts, the public
learned of the sad facts surrounding Richard's birth to his Czechoslovakian-
born parents. The public was introduced to the mother, Daniella Janikova,
who conceived the baby while "in love" with the child's father, but spent
her final weeks of pregnancy in an abused women's shelter and took part in
a complex subterfuge to deceive and hide the baby from the father." They
also were introduced to the father, Otakar Kirchner, who twice declined to
marry the expectant mother carrying his child and left the country shortly
before her due date, ostensibly to care for a dying relative.' 2 Janikova
originally told others she was physically and mentally abused by Kirchner,
who was still in near-constant contact with a former lover during most of his
relationship with Janikova.' 3 Finally, they met the adoptive parents, who
said they decided to pursue the legally risky adoption of Richard because,
based on their discussions with Janikova, they feared for the boy's safety
and well-being if he were to be raised by Kirchner. 4

Much of the dispute over Kirchner's conduct boiled down to a he-said,
she-said standoff, particularly after Janikova reconciled with Kirchner and
recanted her accusations of abuse.'5 However, it is certain the serious
questions concerning Kirchner's conduct before Richard's birth were at least
contributing factors to the shock and outrage sounded by much of the public
and many public officials over the Illinois Supreme Court's final ruling.
Many of these people, like the adoptive parents before them, worried about
Richard's safety and future well-being with a father who was accused of
such questionable pre-birth conduct. 6 Kirchner's pre-birth conduct was
examined summarily by the trial and appellate courts, which considered
Kirchner's behavior during Daniella's pregnancy as "going to the weight and
credence of the testimony" regarding abandonment after Richard was

1I. See Jan Crawford Greenburg et al., Love And War, 'Richard' Case Reads Like a
Novel, But for Those Involved - Especially One Small Boy - It's Very Real, CHI. TRIB., Jan.
29, 1995, at Al, and Jan. 30, 1995, at Al. See also In re Petition of Doe, 627 N.E.2d 648
(Il. App. Ct. 1993), rev'd, 638 N.E.2d 181 (111.), cert. denied, 115 S. Ct. 499 (1994); and In
re Petition of Kirchner, 649 N.E.2d 324 (111. 1995). See also Dateline NBC: Profile: Baby
R; Biological Parents Fight to Regain Custody from Adoptive Parents of Three-and-a-Half-
Year-Old Son (NBC television broadcast, July 28, 1994).

12. See sources cited supra note 1I.
13. See sources cited supra note 11.
14. See Ellen Warren, Love, Fear Stirred Adoptive Parents to Act, CHI. TRIB., Aug.

20, 1993, at Al. See also Greenburg et al., supra note 11; Dateline NBC, supra note 11.
15. See sources cited supra note 11.
16. See sources cited supra note 11.
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born. 7 While discussing pre-birth conduct, those courts granted the Does'
adoption of Richard based on Kirchner's post-birth conduct. 18 However,
because of the construction of Illinois' adoption laws, these pre-birth factors
were never considered by the Illinois Supreme Court. 9 The court voided
the Does' adoption of Richard because Kirchner was not deemed an unfit
parent, based on his conduct after the child was born.2°

Although the pre-birth conduct of a biological father has not been held
to be relevant to his "fitness" for adoption purposes in Illinois,2 I there is
a growing legal recognition of the role of a biological father's pre-birth
conduct in establishing or divesting his parental rights.22 For more than a
half-decade in Florida, for example, the parental rights of a biological father
have hinged, in part, on how that father treated the mother during her
pregnancy.23 In essence, Florida law recognizes that a man who abandons
his pregnant mate, or physically or emotionally abuses her, is an unfit parent
because he is not likely to assume all parental duties once his son or
daughter is born.24  The consideration of a biological father's pre-birth
conduct toward the mother as part of his overall "fitness" as a parent also
has found support in other states, including Wisconsin and Kansas. 25

The facts involved in the "Baby Richard" case are not sufficiently clear
to indicate whether such a law would have had an impact on the fate of
"Baby Richard," but the brief discussion by the Illinois Appellate Court of

17. li re Petition of Doe, 627 N.E.2d 648, 654 (III. App. Ct. 1993), rev'd, 638 N.E.2d
181 (III.), cert. denied, 115 S. Ct. 499 (1994).

18. Id.
19. In re Petition of Doe, 638 N.E.2d 181 (III.), cert. denied, 115 S. Ct. 499 (1994);

In re Petition of Kirchner, 649 N.E.2d 324 (III. 1995). See also Dateline NBC: Profile:
Parenthood; Biological Parents Sue to Have Their Son Returned by Adoptive Family and
Courts Drag the Case Out for Four Years (NBC television broadcast, Feb. 3, 1995).

20. In re Petition of Doe, 638 N.E.2d 181 (111.), cert. denied, 115 S. Ct. 499 (1994);
In re Petition of Kirchner, 649 N.E.2d 324 (111. 1995).

21. See 750 ILCS 50/1 et seq. (West 1992).
22. See Jeffrey A. Parness, Pregnant Dads: The Crimes and Other Misconduct of

Expectant Fathers, 72 OR. L. REV. 901 (1993).
23. FLA. STAT. ANN. § 63 et seq.; See also In re Adoption of Doe, 543 So. 2d 741

(Fla.), cert. denied, 493 U.S. 964 (1989) (holding that a biological, unmarried father's pre-
birth conduct toward the mother can constitute abandonment for the purposes of the Florida
Adoption Statute and result in the loss of parental rights); In re Adoption of Baby E.A.W.,
658 So. 2d 961 (Fla. 1995) (holding that emotional abuse of an expectant mother by an
unmarried, biological father can constitute abuse under the Florida Adoption Statute and
thereby terminate his parental rights). See also infra notes 135-73 and accompanying text.

24. See sources cited supra note 23.
25. See WisC. STAT. ANN. § 48.415(6) and KAN. STAT. ANN. § 59-2136(h)(4). See

also supra notes 174-81 and accompanying text.
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Kirchner's pre-birth conduct suggests it might have been decisive.26

However, because Illinois law does not take paternal, pre-birth conduct into
account when deciding a biological father's "fitness," the court had no
reason to inquire further into Kirchner's conduct toward Janikova during her
pregnancy.27 In fact, the Illinois Supreme Court declined to address the
topic at all.28 It is altogether possible the allegations of physical and
mental abuse, as well as the purported abandonment, were invented by a
distraught, jealous Janikova 9 and would have no bearing on Kirchner's
fitness as a parent. Or, it could be a court examination of the issue would
have proven Janikova's original allegations were true30 and Kirchner would
have lost his right to contest the Does' adoption of Richard. In either case,
an open courtroom hearing and a formal judicial ruling on the matter would
have cleared the air on the matter and possibly relieved some of the
concerns that the Does and countless others held and undoubtedly still
hold3 about Kirchner's fitness as a parent. Considering the ease with
which such a provision could be written into Illinois law,32 public officials
concerned with this aspect of the "Baby Richard" case and future adoption
quagmires would find it well worth the investment of time and effort to do
SO.

This comment will examine the facts and controversies of the Illinois
"Baby Richard" case, the legal issues resolved in the Illinois Supreme
Court's two decisions33 on the case, and a brief look at the status of
Illinois' adoption law in the wake of "Baby Richard." This will be followed
by an examination of the pre-birth, paternal responsibility provisions in the
laws of other states, particularly Florida, and how they have been treated by
the courts. The comment will then apply these laws to the Illinois Baby
Richard case, suggesting what effect they might have on existing Illinois law
and whether they would have affected Baby Richard's fate. Finally, the
comment will conclude with a look at whether such laws would be

26. In re Petition of Doe, 627 N.E.2d 648, 654-55 (Ill. App. Ct. 1993), rev'd, 638
N.E.2d 181 (Ill.), cert. denied, 115 S. Ct. 499 (1994).

27. Id. at 654.
28. In re Petition of Doe, 638 N.E.2d 181 (I1.), cert. denied, 115 S. Ct. 499 (1994).
29. See supra notes 11-16.
30. See supra notes 11-16.
31. See generally Adrienne Drell, DCFS Looks Into Neglect Call on Kirchners; Charge

Denied, CHI. SuN-TIMEs, May 13, 1995 (describing the handling of one anonymous tip to
state social workers that Kirchner was abusing Richard).

32. For a discussion of possible amendments to Illinois law, see infra notes 201-15 and
accompanying discussion.

33. In re Petition of Doe, 638 N.E.2d 181 (Il1.), cert. denied, 115 S. Ct. 499 (1994);
In re Petition of Kirchner, 649 N.E.2d 324 (Il. 1995).
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worthwhile in Illinois.

I. THE ILLINOIS "BABY RICHARD" CASE

A. EVENTS PRECEDING RICHARD'S BIRTH

The saga that became the "Baby Richard" case' began quietly in late
1988 in a small, neighborhood restaurant and tavern called the Elkhorn, in
the west Chicago suburb of Cicero, Illinois, where Otakar Kirchner first met
Daniella Janikova. 35 Kirchner, a thirty-two-year-old immigrant from the
former Czechoslovakia, quickly became infatuated with the twenty-one-year-
old Janikova, who also had recently arrived from Czechoslovakia. Kirchner
began by giving Janikova English lessons, and their romance soon blos-
somed.36

However, at the same time, Kirchner was living with Maria Zuzicova,
a woman from his native Bratislava, Czechoslovakia. The couple had been
involved for some time, but Zuzicova was unable to bear children and
Kirchner's friends and family knew he badly wanted children. When
Zuzicova learned about Kirchner's budding relationship with Janikova, she
threw him out of their apartment. Kirchner and Janikova then moved in
together into an apartment on Chicago's north side where, in June of 1990,
Janikova became pregnant with the child who would become "Baby
Richard. 37

It was during the early stages of her pregnancy that Janikova began to
doubt the love and faithfulness of Kirchner. Shortly after she became
pregnant, the couple got a marriage license, but it expired before they could
marry. They got another one, but it too expired. Kirchner later claimed
they both were too busy to get married, but Janikova had become very
worried about Kirchner's lack of commitment. It was at this time that
Janikova learned Kirchner remained in regular contact with his former lover,
Zuzicova, with whom he still spent hours on the phone and often met at his
work. The situation sparked arguments between Kirchner and Janikova,
who became worried that Kirchner would leave her and take the baby after
she gave birth.38

34. For citations to the three reported rulings referred to under the "Baby Richard"
case, see supra note 3.

35. Greenburg et al., supra note 11, at Al.
36. Id.
37. Id.
38. Id.
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behavior, including his financial support of Janikova during much of the
pregnancy, his payment of the birth expenses, his continued offers of
financial support to Janikova, and his repeated efforts to make amends with
Janikova before Richard's birth also would probably be deemed rele-
vant. 196

Under the adoption laws currently in place in Florida, Kansas and
Wisconsin, Kirchner's pre-birth conduct toward the mother could have
provided sufficient grounds for stripping him of his constitutionally
protected parentage rights, as the laws in those states have been interpreted
by the courts. For example, under the far-reaching Florida law,' 97 a
biological father can be deprived of his parentage rights if a finding of
"abandonment" is made. To make such a determination, the courts are
entitled specifically to consider the father's conduct toward the mother
during the pregnancy.' 9 In applying the law, the Florida courts have
found "abandonment" existed in cases where: (1) the father offered no
emotional support to the pregnant mother and no financial support for much
of the pregnancy;' 99 and (2) the father offered only brief, token financial
support, no emotional support, on one occasion was alleged to have grabbed,
shaken and spit on the pregnant mother, called her names and verbally
abused her, and resumed a sexual relationship with a past girlfriend."°

Although Kirchner's financial support distinguished the "Baby Richard" case
from the former case and his alleged conduct toward Janikova does not
appear as egregious as in the latter, there are clear bases for comparisons.
And, considering the Florida Supreme Court's clear statement in In re
Adoption of Baby E.A. W., that a failure to provide emotional support alone
can constitute abandonment, it is probable Kirchner's conduct would be
legally suspect. Therefore, despite the obvious factual differences distin-
guishing the Illinois and Florida cases, it remains fair to suggest that if
Florida law had applied to the "Baby Richard" case, the courts might well
have had sufficient grounds to find Kirchner had "abandoned" Baby Richard,
based on Kirchner's pre-birth conduct toward Janikova. 2

196. For a more complete discussion of these events, see supra notes 37-46 and
accompanying text.

197. FLA. STAT. ANN. § 63.032(14) (West 1992).
198. For the exact wording of the Florida statute and a more complete examination of

the law and its interpretation by the courts, see supra notes 137-173 and accompanying text.
199. In re Adoption of Doe, 543 So. 2d 741 (Fla.), cert. denied, 493 U.S. 964 (1989).
200. In re Adoption of Baby E.A.W., 658'So. 2d 961 (Fla. 1995).
201. Such a conclusion is not difficult to make, based on Justice Rizzi's decision at the

appellate court level. For a more complete examination of Justice Rizzi's decision, which
apparently in error included consideration of Kirchner's pre-birth conduct, see supra notes
58-62.
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Similarly, while the adoption laws in Kansas and Wisconsin are not as
explicit as Florida's in allowing the consideration of a father's pre-birth
conduct when determining his parentage rights, it nevertheless appears
Kirchner's conduct toward the pregnant Janikova might have been sufficient
to persuade the courts in those states to strip him of his right to withhold
consent to Richard's adoption. Under Wisconsin law, 2 a father's parental
rights can be terminated by, among other things, a "failure to assume
parental responsibility." Applying the statute, the Wisconsin Supreme Court
deprived one father of his parentage rights upon a finding of several
instances of mistreatment of the pregnant mother, but included mention of
his failure to provide "care or support" to the mother during the pregnan-
cy.20 3 Although it is uncertain whether this behavior alone would have
warranted the deprivation of parentage rights under Wisconsin law, the fact
the Wisconsin high court singled out the father's failure to provide such
intangible support suggests Kirchner's behavior toward Janikova also would
have faced serious scrutiny. Likewise, under Kansas law, °4 a provision
requiring biological fathers to provide support for the mother during the six
months prior to the child's birth could have been pivotal in the "Baby
Richard" case. In cases interpreting the law, the Kansas courts considering
the "support" question weighed such factors as how long a father lived with
the pregnant mother and whether he inquired as to her health 205 and
whether a father offered to marry the pregnant mother.206 Again, such
analyses are highly fact-specific, but it appears from these states' case law
that Kirchner's conduct toward Janikova could provide sufficient grounds
to deprive him of his parentage rights.

B. AMENDING ILLINOIS LAW

At first blush, the analyses applied by the Florida, Wisconsin, and
Kansas courts to deprive biological fathers of their parentage rights do not
appear significantly different from the analysis used by the Illinois Appellate
Court to refuse Kirchner custody of "Baby Richard." Both the other states
and the Illinois Appellate Court considered the biological father's pre-birth
conduct toward the pregnant mother and used the findings to strip the father
of his parentage rights. However, while the other state rulings were

202. WiS. STAT. ANN. § 48.415 (West 1981-82).
203. In re Baby Girl K., 335 N.W.2d 846, 851 (Wis. 1983).
204. KAN. STAT. ANN. § 59-2136(h) (West 1993).
205. In re Adoption of Baby Boy S., 822 P.2d 76 (Kan. Ct. App. 1991).
206. In re K.D.O., 889 P.2d 1158 (Kan. Ct. App. 1995).
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undisturbed, the Illinois Appellate Court's ruling was reversed by the Illinois
Supreme Court and its analysis discredited.

The reason for the different outcomes lies, in part, in the point in the
adoption proceedings at which the father's pre-birth conduct is considered.
In the "Baby Richard" case, the Illinois Appellate Court weighed Kirchner's
conduct toward the pregnant Janikova as part of an effort to determine
whether it would be in the "best interests" of Richard to be placed with
Kirchner or the adoptive parents.207 However, the Illinois Supreme Court
ruled a "best interests" analysis could only be performed when a child was
available for adoption, which could only come after the biological father had
consented to the adoption or his consent was deemed waived by his post-
birth conduct. 208 Therefore, until Kirchner was legally deprived of his
parentage rights,2" such a "best interests" analysis was premature, as was
consideration of Kirchner's pre-birth conduct. Under existing Illinois law,
as shaped by the United States Supreme Court's rulings granting biological
fathers limited parentage rights, such a ruling appears unavoidable."0

Under Supreme Court precedent, biological fathers have due process
parentage rights, but those rights are determined, in large part, by whether
the father accepts the duties of a parent and establishes a relationship with
his child. Under the Illinois Supreme Court's ruling in In re Adoption of
Syck,1 those constitutionally protected parentage rights trump the "best
interests of the child," which cannot be considered until the father is
properly stripped of those parentage rights. Therefore, unless a father is
found to be an "unfit person" under one of the seventeen "grounds of
unfitness" under the Adoption Act,212 his pre-birth conduct is to remain
largely ignored, under the current common law treatment of the Act.

However, in Florida, Wisconsin and Kansas, the father's pre-birth
conduct toward the mother is considered earlier in the process. In these
states, the biological father's conduct toward the pregnant mother is a
relevant factor in deciding whether he should be stripped of his parentage
rights because he has "abandoned" or failed to sufficiently "support" the

207. In re Petition of Doe, 627 N.E.2d 648, 649-51', (Il. App. Ct. 1993), rev'd, 638
N.E.2d 181 (Il1.), cert. denied, 115 S. Ct. 499 (1994).

208. In re Petition of Doe, 638 N.E.2d 181 (Ill.), cert. denied, 115 S. Ct 499 (1994).
209. The appellate court ruled Kirchner had failed to establish the requisite interest in

Richard during the child's first thirty days of life. However, the Illinois Supreme Court ruled
such a finding could not be made when the lack of interest resulted from deception. Doe,
638 N.E.2d 181.

210. For a summary of the Supreme Court's rulings on putative fathers' rights, see
supra notes 100-110.

211. 562 N.E.2d 174 (I1. 1990).
212. 750 ILCS 50/1 (West 1993) (amended 1994).

.19961



NORTHERN ILLINOIS UNIVERSITY LAW REVIEW

child. Unlike the Illinois Appellate Court's "Baby Richard" decision, where
pre-birth conduct was used in a "best interests" analysis, these states use the
pre-birth conduct analysis to determine if the biological father has standing
to participate in the adoption proceedings at all. If his pre-birth conduct
toward the mother is found inappropriate, his parentage rights are stripped
and any subsequent "best interests" analysis proceeds without him. By
considering pre-birth conduct to determine a biological father's standing,
these states appear to be in step with Supreme Court precedent, which has
made a biological father's contact and relationship with the child the major
yardstick by which the father's parentage rights may be deprived or found
not to arise at all. Therefore, while the difference between the two
approaches seems almost semantic, the timing of when courts consider pre-
birth conduct is crucial.

A handful of suitable options appear available to Illinois judges and
lawmakers seeking to effect the results of the statutes in these other states
and place consideration of a father's pre-birth conduct on the table in
adoption proceedings. Under one scenario, judges can make the changes
themselves by simply ruling that such paternal pre-birth conduct is germane
to whether a father is an "unfit person" whose consent to the adoption of his
biological children is unnecessary.1 3 However, instead of including such
a consideration in a "best interests" analysis, as was done by the Illinois
Appellate Court and discredited by the Illinois Supreme Court, courts would
be required to find the pre-birth conduct relevant to one of the seventeen
current grounds of "unfitness" under the statute.214 For example, a father's
conduct toward the pregnant mother could be deemed relevant when
considering whether there was a showing of "abandonment of the
child., 215  Such an expansion of the judicially recognized definition of
"abandonment" would put Illinois courts on par with Florida, which first
considered paternal pre-birth conduct under the "abandonment" penum-
bra.216 Similarly, the father's pre-birth conduct also could be considered
part of several other "unfitness" grounds currently available under law,
including provisions involving: a "failure to maintain a reasonable degree of
interest, concern or responsibility as to the child's welfare; ' 217 "other
neglect of, or misconduct toward the child;"2 8 or as part of the consider-
ation of whether there has been sufficient "contact or communication by a

213. Id.
214. Id.
215. 750 ILCS 50/1(a).
216. In re Adoption of Doe, 543 So. 2d 741 (Fla.), cert. denied, 493 U.S. 964 (1989).
217. 750 ILCS 50/1(b).
218. 750 ILCS 50/1(h).
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parent with his or her child."219 However, because extensive case law
does not exist to warrant such an expansion, any such ruling by a trial court
would be legally suspect until affirmed by the Illinois Supreme Court,
which, based upon the tone of its "Baby Richard" decisions, probably would
not invite such judicial expansions of the current definitions.

The more simple, certain and probably more appropriate way of
exacting such changes would be through legislative amendments. Notwith-
standing the "Baby Richard" laws passed in a hasty effort to change the
outcome of that case, a father's pre-birth conduct toward the mother remains
largely outside the realm of conduct that trial courts can examine in making
adoption determinations. However, a consideration of such conduct can
easily be written into the Illinois Adoption Act by specifically granting
courts the power to examine and weigh such conduct. For example, the
provision that gives Florida courts the explicit power to make such a
consideration' could easily be engrafted onto Illinois' "abandonment"
provision or any of the other "unfitness" provisions listed above that deal
generally with the father's conduct toward the child or mother. Likewise,
even more broad, open-ended language, such as that provided by Wiscon-

221sin, could similarly be engrafted into the Illinois Adoption Act's "unfit-
ness" provisions to make paternal pre-birth conduct a relevant, germane
inquiry for trial courts.

In the end, it remains uncertain how the "Baby Richard" case would
have been decided had it emerged in Florida, Wisconsin or Kansas.
Because determinations of "unfitness" are, by their nature, very fact-specific,
much of the decision would come down to the inclinations of the trial court
judge hearing the case. Given the uncertainty over exactly what transpired
between Kirchner and Janikova before "Baby Richard's" birth, predicting an
outcome under foreign state law is speculative at best. However, amending
Illinois law to specifically allow courts to consider such pre-birth conduct
would have cleared the way for a full hearing on Kirchner's conduct. It
might have been proven Janikova's original allegations of abuse were
accurate or other information unearthed. Likewise, the allegations might
have proven meritless and' Kirchner again granted custody of Richard.
However, in any case, allowing such a hearing would have at least helped
clear the air on the issue and crystallized public debate. If nothing else, a
more complete examination of Kirchner's pre-birth behavior might have

219. 750 ILCS 50/1(n).
220. FLA. STAT. ANN. § 63.032(14) (West. Supp. 1992). "In making this decision [of

abandonment], the court may consider the conduct of a father towards the child's mother
during her pregnancy." Id.

221. Wis. STAT. ANN. § 48.415 (West 1981-82).
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assuaged the concerns of that segment of the public disturbed by the "Baby
Richard" outcome, in part because of the uncertain future of a four-year-old

-boy.

CONCLUSION

Few Illinois court battles in recent times have so captured the public's
attention and sparked its ire than the controversial "Baby Richard" case.
The legal wrangling over the future of a four-year-old boy, caught in an
emotional tug-of-war between a biological father he had never met and his
adoptive parents, ignited fiery public debate and scalding criticisms of the
court. It carved deep rifts between the courts and their critics and led to a
blurring of the lines between judicial decision-making and public opinion.
At least part of the deep public concerns revolved around "Baby Richard's"
future with a biological father whose questionable conduct toward Richard's
pregnant mother was thrust piecemeal into the adoption debate by the media.
Through these accounts, the public learned the father repeatedly refused to
marry the mother, continued a relationship with a former lover, made a
questionable trip overseas shortly before the child's birth and, based on the
mother's own words, that the father had "shoved" her and otherwise
emotionally abused her. However, when the case was reviewed by the
Illinois Supreme Court, such considerations were not relevant. The "best
interests of the child" could not be considered as long as the father had not
been properly deprived of his parentage rights. Since the father was found
to have never properly forfeited those rights, his right to custody of his
biological child was deemed constitutionally protected.

Lawmakers, sensitive to the public outcry over the court ruling that
wrenched a four-year-old boy from the only parents he ever knew, made
last-ditch efforts to amend Illinois' adoption laws to alter the outcome.
However, their attempts could not affect "Baby Richard," whose case had
already been settled. In fact, despite significant changes to the Adoption
Act, Illinois law still protects the parentage rights of a biological father who
abides by the new amendments, regardless of that father's conduct toward
the mother during her pregnancy. But, even as the "Baby Richard" case
unfolded, the consideration in adoption proceedings of a biological father's
pre-birth conduct continued to gain support. In states such as Florida,
Wisconsin and Kansas, such behavior is deemed relevant and, in some case,
has been pivotal in determining who wins custody of a child. The laws in
those states, as interpreted by the courts, allow and even encourage trial
courts to consider how a father treats his pregnant mate in determining
whether that father should retain his right to withhold consent to the
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adoption of his child.
It is uncertain how the "Baby Richard" case would have unfolded in

those jurisdictions. Because Illinois law does not broadly recognize the
significance of a father's pre-birth conduct in the adoption setting beyond
financial support, the trial court in the "Baby Richard" case had no occasion
to hear evidence regarding how Otakar Kirchner treated Daniella Janikova
while she was pregnant and weigh that behavior in deciding whether to
grant Kirchner custody of Richard. However, in analyzing the limited
testimony of Kirchner's pre-birth conduct included in the trial record, along
with incidents of Kirchner's conduct that were reported in the media, it is
fair to suggest that Kirchner might have lost his parentage rights over
Richard had the controversy occurred in one of these other states. To be
certain, it is likewise possible Kirchner might have been exonerated of the
allegations of questionable conduct toward the pregnant Janikova and his
parentage rights reaffirmed. However, without a formal courtroom hearing
on the issue, the public was left to wonder what sort of person was winning
custody of four-year-old Richard.

If lawmakers truly are interested in the best interests of children caught
in adoption proceedings and want to ensure each is sent to the best home
possible, amending the Illinois Adoption Act to allow courts to consider a
father's pre-birth conduct toward the mother would be well worth the effort.
Such amendments could consist of a single sentence engrafted onto the
current grounds by which putative fathers are deemed "unfit," nearly all of
which now deal only with the father's conduct after the child is born. By
placing such pre-birth conduct at the front of the adoption analysis, when
determining a putative father's standing in adoption proceedings, rather than
rendering it an element in the "best interests" analysis late in the adoption
proceedings, lawmakers would be able to use a father's conduct toward his
pregnant mate as a factor to predict what type of father he would be to his
child, while not abridging the father's constitutional due process rights.
Creating an avenue for such considerations almost certainly will not remove
the sting from future difficult adoption rulings by the-courts and perhaps
might have done little to impact the "Baby Richard" case or quell the
serious misgivings held by the public. However, the minimal effort such
revisions in Illinois law would require almost certainly would be outweighed
by the benefits in giving courts yet another tool to determine parentage
rights and make the tough decisions on with whom adoptive children will
spend their lives.

GERALD W. HUSTON
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