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Out with the Old and In with the New: An
Analysis of Illinois Maintenance Law under
the Uniform Marriage and Divorce Act and a
Proposal for Its Replacement

“The paramount destiny and mission of woman are to fulfil [sic] the
noble and benign offices of wife and mother. This is the law of the
Creator. And the rules of civil society must be adapted to the general
constitution of things, and cannot be based upon exceptional cases.”

INTRODUCTION

Perhaps few issues in family law, or in legal jurisprudence generally,
are debated as widely and heatedly as maintenance is.” Opinions on the
subject cover the full range of the spectrum, from the suggestion that
maintenance should be limited,’ to the suggestion that it should be
expanded. What does emerge as a unifying theme is the general
dissatisfaction of scholars,” litigants, practitioners, and judges with the
current maintenance law provisions under the Uniform Marriage and
Divorce Act (“UMDA”).® which Ilinois has adopted.7 This comment
argues that this dissatisfaction with the current maintenance provisions
cannot be overcome, and that new provisions are necessary to fairly
allocate maintenance awards. The purpose of this comment is to provide a
general overview of some of the major theories scholars are advancing to

1. Bradwell v. llinois, 83 U.S. 130, 141-42 (1872) (Bradley, J., concurring).

2. Though maintenance is also termed alimony or spousal support, for consistency
purposes this comment uses only the term maintenance.

3. See Katherine T. Bartlett, Feminism and Family Law, 33 Fam. L.Q. 475, 482
(1999).

4.  See, e.g., Jane Rutherford & Barbara Tishler, Equalizing the Cost of Divorce
Under the Uniform Marriage and Divorce Act: Maintenance Awards in Hlinois, 23 Loy. U.
CHr. L.J. 459 (1992).

S.  See Ira Mark Ellman, The Theory of Alimony, 77 CaL. L. REv. 1 (1989)
[hereinafter Ellman, Theory]; Allen M. Parkman, Bringing Consistency to the Financial
Arrangements at Divorce, 87 Ky. L.J. 51 (1998-99); Rutherford & Tishler, supra note 4.

6. Marti E. Thurman, Note, Maintenance: A Recognition of the Need for
Guidelines, 33 UNiv. LouisVviLLE J. FaM. L. 971, 971, 974 (1995); UNIF. MARRIAGE AND
Divorce AcT § 308 (amended 1973), 9A Part 1 U.L.A. 446 (1998).

7. 750 ILL. CoMP. STAT. 5/504 (2000).
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replace existing maintenance law and to synthesize these theories into one
workable solution.

Part I of this comment briefly discusses whether maintenance should
simply be abolished, rather than attempts made to reform it.® Part II puts
forth Tllinois’ current maintenance law provisions.” Part III discusses
several of the striking problems that Illinois’ maintenance law faces. The
first of these problems is income-based disparate impact, according to
which lower-income women are denied the opportunity to receive
maintenance. This problem results primarily from Illinois’ inclusion of a
standard of living provision and is a major impediment to fair and just
maintenance awards.'® Another notable problem is the one-sided analysis
of contributions—namely, that only sacrifices made by women during a
marriage are examined—which also prevents achievement of fair results.""
Lastly, the wide discretion afforded trial courts in applying maintenance
provisions precludes parties to a divorce action from knowing what
outcome to expect. This uncertainty frustrates efforts at fair settlements. '

Part IV argues that these problems are insurmountable and that new
maintenance laws are necessary.” In light of the insurmountable nature of
the problems of the current maintenance law, part V examines various
theories scholars have begun espousing regarding whether and how awards
of maintenance can be justified, and how maintenance awards should be
implemented. 1 These theorles include:  economic  incentives;'
compensation for marital sacrifices;'® and equitable notions of morality,"”
restitution,'® debt,' and equality.”® Part VI of this comment attempts to

8.  SeeinfraPart L
9.  See infra Part 1L

10.  See infra Part IILA. (arguing that the Illinois courts engage in disparate impact
using the standard of living provision as a threshold test for denying maintenance to lower-
income women and through applying the affirmative obligation to work only to lower-
income women).

11.  See infra Part TILB. (examining the lack of consideration given to sacrifices
made by men during a marriage).

12.  See infra Part IIL.C. (discussing the effects upon settiements of the discretion
given to trial courts in determining whether to award maintenance, and if so, how much to
award).

13.  See infra PartIV.

14.  See infra Part V.A-C.

15.  Ellman, Theory, supra note 5.

16. A.LL, PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION: ANALYSIS AND
RECOMMENDATIONS § 5.03 cmt. a (Proposed Final Draft, Part I, Feb. 14, 1997).

17.  Carl E. Schneider, Rethinking Alimony: Marital Decisions and Moral
Discourse, 1991 BYU L. Rev. 197.

18.  June R. Carbone, Economics, Feminism, and the Reinvention of Alimony: A
Reply to Ira Eliman, 43 VAND, L. REV. 1463 (1990) [hereinafter Carbone, Reply]; June
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synthesize the aforementioned theories. By doing so, the goal is to devise a
maintenance proposal that considers ,3s many interests as possible in
fashioning new maintenance provisions.*!

HISTORICAL BACKGROUND

Maintenance law in the United States derives its historical
underpinnings from English ecclesiastical law.? Under English
ecclesiastical law, legal divorce was not allowed. Spouses were allowed
merely to live separate from one another.”® Maintenance was awarded
based on a husband’s duty to support his wife after judicial separation.**
When the United States began applying this English system of maintenance
to absolute divorces, the purpose behind awarding maintenance was no
longer clear because the duty of a husband to support his wife after a legal
divorce was less justifiable.”” Tension existed between an ex-husband’s
continuing duty to support his ex-wife and the full dissolution of the
marriage.”® Similarly, before the advent of no-fault divorce, the rationale
behind maintenance retained some plausibility in its fault-based awards.”
Specifically, the rationale was that the award is some form of punishment,
as well as a deterrent, for wrongdoing. After the advent of no-fault bases
for divorce, this rationale disappeared, and a rationale for maintenance
became even less apparent.®® This lack of rationale has led scholars to
formulate various theories both to justify the existence of maintenance

Carbone, The Futility of Coherence: The ALI's Principles of the Law of Family Dissolution,
Compensatory Spousal Payments, 4 J.L. & FaM. STUD. 43 (2002) [hereinafter Carbone,
ALl.

19.  Parkman, supra note 5.

20.  Rutherford & Tishler, supra note 4.

21.  See infra Part VL

22.  HoMmerR H. CLARK, JR., THE LAW OF DOMESTIC RELATIONS IN THE UNITED

STATES 420 (1968).
23. I
24. Id
25. Id. at421.
26, Id

27.  Ellman, Theory, supra note 5, at 5-9; Rutherford & Tishler, supra note 4, at
460.

28.  Rutherford & Tishler, supra note 4, at 460. Nlinois law provides both fault and
no-fault bases for divorce. 750 ILL. CoMP. STAT. 5/401 (2000). However, the courts have
noted that the requirement of fault is "often ignored by the litigants, the attorneys and the
trial judges of this State." /n re Marriage of Escatel, 589 N.E.2d 1042, 1044 (lll. App. Ct.
1992) (Hass, J., specially concurring). Moreover, Illinois maintenance provisions state that
fault should not be referenced in determining maintenance. 750 ILL. CoMP. STAT. 5/504
(2000).
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awards and to suggest the form maintenance awards should take.” None of
these theories are without their flaws, and with this fact in consideration,
this comment seeks to synthesize some of the major theories to ameliorate
potential problems, and present a workable solution.

L ASKING THE INITIAL QUESTION

Given the uncertain rationale for maintenance awards, the initial
question necessarily is whether maintenance should be retained or simply
abolished altogether. While this is the natural starting point, few scholars
suggest the abolition of maintenance is appropriate. Generally, even critics
of maintenance advocate for its limitation, not abolltlon Critics’ concerns
often center on promotion of a dependency stereotype,”’ yet scholars also
acknowledge that women face difficult financial circumstances after
divorce.®®> As a result, scholars generally focus on developing underlying
theories to explain the continuance of the system of maintenance.® Given
this paucity of treatment regarding whether maintenance should be
continued in contrast to the abundance of treatment concerning why and
how maintenance should be continued, this comment focuses exclusively
on the latter topic.

29.  Rutherford & Tishler, supra note 4, at 460-65.

30.  But see In re Spencer, 23 P. 395, 398 (Cal. 1890) (Paterson, J., dissenting) ("It
is an anomalous condition of domestic affairs which requires a man who has been permitted
and encouraged to assume new marital duties and obligations, to support a legal relict, who
is not only matrimonially dead to him, but is perhaps married to another, who is unable or
unwilling to support her").

31.  Bartlett, supra note 3, at 482; Herma Hill Kay, Equality and Difference: A
Perspective on No-Fault Divorce and Its Aftermath, 56 U. CIN. L. Rev. 1, 80 (1987).

32.  See LENORE J. WEITZMAN, THE DIVORCE REVOLUTION: THE UNEXPECTED
SociaL AND EcoNomic CONSEQUENCES FOR WOMEN AND CHILDREN IN AMERICA 337-39
(1985). Dr. Weitzman offers the widely-cited statistic that divorced men's standard of living
increases forty-two percent approximately one year after divorce, while divorced women'’s
standard of living decreases seventy-three percent approximately one year after divorce. Id.

33.  See Carbone, ALI supra note 18, at 43-55; Ellman, Theory, supra note 5, at 3-
12; Ann Laquer Estin, Maintenance, Alimony, and the Rehabilitation of Family Care, 71
N.C.L. REv. 721, 721-26 (1993); Parkman, supra note 5, at 51-56; Twila L. Perry, Alimony:
Race, Privilege, and Dependency in the Search for Theory, 82 Geo. L.J. 2481, 2481-86
(1994); Rutherford & Tishler, supra note 4, at 459-65; Schneider, supra note 17, at 197-201;
Joan Williams, Is Coverture Dead? Beyond A New Theory of Alimony, 82 GEo. L.J. 2227,
2227-35 (1994).
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The UMDA was promulgated in 1970, and amended in 197! and
Eight states have officially adopted the UMDA, including:
Arizona, Colorado, Illinois, Kentucky, Minnesota, Missouri, Montana, and
Washington.” The goal of the UMDA provisions regarding maintenance

1973.%

OUT WITH THE OLD AND IN WITH THE NEW

I.  ILLINOIS’ CURRENT MAINTENANCE LAW PROVISIONS

and property division is to:

Illinois adopted the UMDA in 1977 and has amended it since then.

encourage the court to provide for the financial needs of
the spouses by property disposition rather than by an award
of maintenance. Only if the property is insufficient for the
purpose and if the spouse who seeks maintenance is unable
to secure employment appropriate to his skills and interest
or is occupied with child care may an award of
maintenance be ordered.

The current provisions are as follows:

(a) In a proceeding for dissolution of marriage or legal
separation or declaration of invalidity of marriage, or a
proceeding for maintenance following dissolution of the
marriage by a court which lacked personal jurisdiction over
the absent spouse, the court may grant a temporary or
permanent maintenance award for either spouse in amounts
and for periods of time as the court deems just, without
regard to marital misconduct, in gross or fixed or indefinite
periods of time, and the maintenance may be paid from the
income or property of the other spouse after consideration
of all relevant factors, including:

(1) the income and property of each party, including
marital property apportioned and non-marital property
assigned to the party seeking maintenance;

(2) the needs of each party;

(3) the present and future earning capacity of each party;

34.  UNIF. MARRIAGE AND DIVORCE AcT (amended 1971, 1973), 9A Part [ U.L.A.
159 (1998).
35.  UNIF. MARRIAGE AND DIVORCE ACT (amended 1971, 1973), 9A Part I U.L.A.

tbl. at 159 (1998).

36.

UNIF. MARRIAGE AND DIVORCE ACT § 308 (amended 1973), 9A Part I U.L.A.

cmt. at 447 (1998).
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(4) any impairment of the present and future earning
capacity of the party seeking maintenance due to that party
devoting time to domestic duties or having foregone or
delayed education, training, employment, or career
opportunities due to the marriage;

(5) the time necessary to enable the party seeking
maintenance to acquire appropriate education, training, and
employment, and whether that party is able to support
himself or herself through appropriate employment or is
the custodian of a child making it appropriate that the
custodian not seek employment;

(6) the standard of living established during the marriage;
(7) the duration of the marriage;

(8) the age and the physical and emotional condition of
both parties;

(9) the tax consequences of the property division upon the
respective

economic circumstances of the parties;

(10) contributions and services by the party seeking
maintenance to the education, training, career, or career
potential, or license of the other

spouse; '

(11) any valid agreement of the parties; and

(12) any other factor that the court expressly finds to be
just and

equitable . . . A

[Vol. 23

37.

750 ILL. Comp. STAT. 5/504(a) (2000). Tlinois provisions do differ
substantively in several ways from the Uniform Marriage and Divorce Act [hereinafter
UMDA]. The UMDA states as follows:

(a) In a proceeding for dissolution of marriage, legal separation, or
maintenance following a decree of dissolution of the marriage by a court
which lacked personal jurisdiction over the absent spouse, the court may
grant a maintenance order for either spouse only if it finds that the
spouse seeking maintenance: (1) lacks sufficient property to provide for
his reasonable needs; and (2) is unable to support himself through
appropriate employment or is the custodian of a child whose condition
or circumstances make it appropriate that the custodian not be required
to seek employment outside the home. (b) The maintenance order shall
be in amounts and for periods of time the court deems just, without
regard to marital misconduct, and after considering all relevant factors
including: (1) the financial resources of the party seeking maintenance,
including marital property apportioned to him, his ability to meet his
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III. PROBLEMS WITH ILLINOIS’ CURRENT MAINTENANCE LAW
PROVISIONS

~

A.  THE PERPETUATION OF INCOME-BASED DISPARATE IMPACT

Illinois courts’ approach to maintenance is resulting in income-based
disparate impact in maintenance awards. The manner in which this
disparate impact is occurring is two-fold. Through judicial fiat, the courts
have created a threshold test for the determination of who is and who is not
eligible to receive maintenance.® As a result, a spouse whose standard of
living during the marriage falls below a certain level is routinely denied
any award of maintenance.” The courts also generally do not to enforce
any affirmative obligation to work in situations involving upper-income
women.” This unequal application further contributes to disparate impact
because any failure to fulfill the affirmative duty to work may result in
denial or revocation of maintenance.*'

needs independently, and the extent to which a provision for support of
a child living with the party includes a sum for that party as custodian;
(2) the time necessary to acquire sufficient education or training to
enable the party to seeking maintenance to find appropriate
employment; (3) the standard of living established during the marriage;
(4) the duration of the marriage; (5) the age and the physical and
emotional condition of the spouse seeking maintenance; (6) the ability
of the spouse from whom maintenance is sought to meet his needs while
meeting those of the spouse seeking maintenance.
UNIF. MARRIAGE AND DIVORCE ACT § 308 (amended 1973), 9A Part I U.L.A. 446 (1998).
Nlinois' provisions are broader in scope than the UMDA provisions in several ways. The
UMDA does not refer to "declaration of invalidity of marriage” nor that “the court may
grant a temporary or permanent maintenance award for either spouse in amounts and for
periods of time as the court deems just, without regard to marital misconduct, in gross or
fixed or indefinite periods of time, and the maintenance may be paid from the income or
property of the other spouse after consideration of all relevant factors . . ." as Illinois does.
ILL. CoMP. STAT. 5/504(a)(2) (2002). Illinois eliminated the need threshold for an award of
maintenance contained in the UMDA, effective January I, 1993, while adding Sections (2),
3). @), (10), (11), and (12), and added text to (5), which are not included in the UMDA.
Act of June 9, 1992, P.A. 87-881, § 504, 1992 Tli. Laws 1019, 1023-24.
38.  See infra notes 43-90 and accompanying text.
39.  See infra notes 43-90 and accompanying text.
40.  See infra notes 91-110 and accompanying text.
41.  See infra notes 91-110 and accompanying text.
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1. The Standard of Living Provision

One of the key factors considered by Illinois courts in their
determination of whether to award maintenance as well as how much
maintenance to award is the standard of living the couple enjoyed while
married.” Despite the courts’ heavy reliance on the standard of living
provision, it is not without its flaws, including its justification and its
application.

a.  Problems With Its Justification

As the court notes in In re Marriage of Jones, one of the benchmarks
“for a determination of maintenance is the reasonable needs of the spouse
seeking maintenance in view of the standard of living established during
the marriage . . ™ This reliance on "the standard of living during the
. marriage" provision predates the adoption of the UMDA, and has been
codified by the Illinois Legislature in some similar form since 1827.%
[llinois courts have considered the provision since at least 1892.%
However, no analytical treatment has been given to the standard of living
as the decisive factor for measuring need, either before or after the adoption
of the UMDA. No case law before the adoption of the UMDA that relies
on the standard of living as a basis for maintenance discusses why it is
chosen as a basis.** The UMDA does not discuss why the standard of
living provision is included.”’” The Illinois legislature does not discuss why
it chose to include the standard of living provision when adopting the
UMDA.*

42.  Gemma B. Allen, Survey of Illinois Law: Family Law, 19 S. ILL. U. L.J. 819,
828 (1995).

43, 543 N.E.2d 119, 134 (1ll. App. Ct. 1989).

44.  "When a divorce shall be decreed, it shall and may be lawful for the court to
make such order touching the alimony and maintenance of the wife, the care, custody and
support of the children, or nay of them, as from the circumstances of the parties and the
nature of the case shall be fit, reasonable, and just." 1833 REV. STAT. OFILL., pg. 234, § 6.

45.  Harding v. Harding, 32 N.E. 206, 206 (Ill. 1892). '

46. Id.; See, e.g., Warren v. Warren, 189 N.E.2d 401, 403 (lll. App. Ct. 1963);
Walters v. Walters, 94 N.E.2d 726, 728 (1ll. App. Ct. 1950); Bandy v. Bandy, 61 N.E.2d
586, 587 (Ill. App. Ct. 1945); Herrick v. Herrick, 149 N.E. 820, 823 (1ll. 1925).

47. UNIF. MARRIAGE AND DIVORCE AcT § 308 (amended 1973), 9A Part I U.L.A.
cmt. at 447 (1998).

48.  S.B. 801, Iil. Senate Floor Debates, 80th Gen. Assem., June 30, 1977, pp. 96-97
(fiche pg. 88); S.B. 801, Ill. Senate Floor Debates, 80th Gen. Assem., June 29, 1977, pp. 39-
42 (fiche pg. 85); S.B. 801, Ill. House Floor Debates, 80th Gen. Assem., June 23, 1977, pp.
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The only asserted justification for the standard of living provision
came soon after the adoption of the UMDA.* That justification was that
the wide variations in the standard of living of couples coming before the
court precludes the use of any other objective measures in determining
maintenance awards.” As the court noted in In re Marriage of Simmons,
variations in standards of living require the court to consider the situation
of each couple before it on a case-by-case basis.”’ The accuracy of this
conclusion is questionable in two key ways. Simmons was decided before
the need-threshold was eliminated from the maintenance provisions.*
Since that elimination, the importance of determining need of the party
seeking maintenance is greatly lessened. Need is now only a factor to be
considered rather than a threshold to be met before an award of
maintenance is given. It is unclear why the standard of living retains such
significance in determining the situation of a couple. Furthermore,
although the Illinois courts tend to combine the "standard of living" and
"needs of both spouses" provisions,” the Illinois legislature sought fit to
distinguish these two provisions. This distinction suggests that need and
standard of living are not synonymous.>

The mere fact that the standard of living has been used as a basis for
maintenance awards since 1827, with virtually no examination of the
underpinning rationale, suggests that the provision may be outdated. As
Justice Bradley noted in Bradwell v. Illinois, “the rules of civil society must
be adapted to the general constitution of things . . .”* The “general
constitution of things”*’ has undoubtedly changed significantly since the
earliest time the standard of living provision was used. This is easily noted
by examining the preceding portion of Justice Bradley’s 1872 statement
that “[t]he paramount destiny and mission of woman are to fulfil [sic] the

142-56 (fiche pg. 100); S.B. 801, . House Floor Debates, 80th Gen. Assem., June 15,
1977, pp. 250-53 (fiche pg. 83); S.B. 801, Ill. Senate Floor Debates, 80th Gen. Assem., May
19, 1977, pp. 283-87 (fiche pg. 31); S.B. 801, 1l1. Senate Floor Debates, 80th Gen. Assem.,
May 17, 1977, pp. 250-53 (fiche pg. 25).

49.  In re Marriage of Simmons, 409 N.E.2d 321 (Tll. App. Ct. 1980).

50. Id. at326.

51, 1d

52.  Act of June 9, 1992, P.A. 87-881, § 504, 1992 Ill. Laws 1019, at 1023-24
(noting that the elimination of the need threshold from Illinois maintenance law became
effective January 1, 1993).

53.  Simmons, 409 N.E.2d at 326-27.

54. 750 IL. CoMP. STAT. 5/504(a)(2), (6) (2000).

55. 1833 Rev. STAT. OFILL., pg. 234, § 6.

56. 83 U.S. 130, 141 (1872) (Bradley, J., concurring)..

57. .
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current [llinois maintenance provisions suffer.'” Namely, the formula
seeks to protect the interests of lower-income women by providing for
awards that envision their circumstances, as well as the circumstances of
middle- and upper-income women. It attempts to anticipate all the
circumstances of the parties seeking maintenance. It is “adapted to the
general constitution of things,” and is not “based upon exceptional
cases.”®

The formula also seeks to prevent income-based disparate impact
through imposing an affirmative requirement on all spouses to seek
employment, unless they fall within one of the listed exceptions. A
middle- or upper-income woman cannot avoid a duty of employment
simply because she has never worked before or because her employment
will not allow her to live at the standard of living enjoyed during the
marriage. This provision is also flexible in that it is a good-faith
requirement, not an absolute requirement. This allows a spouse seeking
maintenance to obtain it if she cannot find employment. Lower-income
versus middle- and upper-income women will generally have smaller
maintenance awards, due to presumably greater disparities in income
between husbands and wives in middle- and upper-income marriages.
Lower-income women are entitled to benefits if they sacrificed similar
interests as middle and upper-income women within their marriage.
Lower-income women are equally as deserving of an award, despite their
lower standard of living.

In addition, the formula attempts to balance the interests of each party
through the trade-offs it makes. The formula is an attempt at a modified
restitution post-divorce income-sharing plan. It is modified because full
income sharing fails to properly take into consideration the interests of both
spouses.””  Full income sharing, while premised upon notions of
restitution,”” seems in application to be expectation damages. It entitles
the spouse seeking maintenance to an approximation of what he or she
would have had if the marriage had continued.”” This formula seeks to
account for sacrifices each party makes and to apportion those losses
equally on both parties. Neither party must bear the entire burden of any
marital sacrifice. Spouses seeking maintenance are required to work so
that the entire burden of their support does not fall on the supporting

199.  See supra Part 1IL

200.  Bradwell, 83 U.S. 130, 141-42 (1872) (Bradley, J., concurring).
201.  Carbone, Reply, supra note 18, at 1492-93.

202.  Id

203. 1d

e
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spouse. Marriages with and without children are distinguished, as very
different sacrifices are presumably involved in each situation.”® Such a
distinction is also made between fully sacrificing and limiting a career, or
acting as the primary caregiver, to protect the interests of both the
sacrificing spouse and the supporting spouse.

If no sacrifice for the marriage is made, no maintenance is allowable.
This is the only logical conclusion because nothing exists to compensate.
A supporting spouse is never obligated to pay more than fifty-percent of his
or her income for child support and maintenance. This is designed to
protect his or her ability to maintain a home and help support a new family,
if such are the circumstances. The interests of the spouse seeking
maintenance are further protected because sacrifices are fully compensated
for, regardless of cohabitation or remarriage. This is so because the award
is restitution-based in theory. Cohabitation and remarriage do not alter the
fact that a spouse made a sacrifice. Finally, any financial contribution
toward the direct educational expenses of the other spouse is fully
compensable, if the contribution occurred within ten years of the divorce.
The provisions are structured in such a manner to protect the interest of
both spouses. If the contribution was made recently, presumably the
spouse making it has not had an opportunity to fully recognize the value of
the contribution. As more time elapses since the contribution, the
contributing spouse arguably will have an increased return on the
investment in the form of an increased standard of living due to the
increased employment potential of the other spouse.

The formula also attempts to eliminate judicial discretion in devising
specific guidelines that generally must be followed. Indeed, the only areas
in which a trial court has discretion are determining whether a spouse falls
within an exception to the obligation to work or has made a good-faith
effort to seek employment, in determining how to structure repayment for
contributions for educational expenses, in determining whether to award
maintenance pre-dissolution, and in determining whether the award was
erroneous or ought to be modified. Although this is a drastic shift from the
current law, such a formula is arguably the only way in which to achieve
consistency.

Finally, this formula seeks ease in application. To accomplish this,
the formula sacrifices absolute accuracy. It sacrifices non-financial losses
in favor of strictly financial losses. Non-financial losses, such as the
opportunity cost of foregoing marriage to another®® and emotional losses™®

204.  Oldham, supra note 106, at 1128.
205.  Ellman, Theory, supra note 5, at 56-57.
206. ALL, PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION: ANALYSIS AND
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are not included because they would be enormously difficult to quantify.
They would also likely be prohibitive because of the sheer number of non-
financial losses incurred during a marriage. Any true restitution award,
such as pure career damage suffered due to homemaking or career limiting,
is foregone because of its extreme difficulty in application.2°7 It would
simply be too difficult to determine a spouse’s career path for someone
who has never worked or has been out of the workplace for an extended
period. Hence, the modified post-divorce income sharing attempts to
balance the need to compensate for losses in a manner that is workable with
the need to rationally relate compensation to losses incurred. Both spouses
share any loss that is incurred, as neither should be fully burdened for a
marital decision. Consequently, any loss is divided in two, with half the
loss being apportioned to each spouse, both financially and durationally.
After this determination, the formula attempts to assign a value to the
sacrifice made.

3. Potential Advantages

One of the key advantages the proposed formula would offer is the
elimination of income-based disparate impact in the awarding of
maintenance. The couple’s standard of living has nothing to do with a
determination of whether maintenance is awarded. The formula attempts to
provide its benefits for all spouses seeking maintenance, regardless of their
economic positions before marriage. Similarly, the affirmative requirement
to work would help prevent perpetuation of income-based stereotypes and
dependency norms. The formula also considers the needs of both parties
by attempting to prevent an unfair burden on either party. It seeks to
provide compensation for sacrifices that have had a detrimental economic
impact on the party making them.

Another of the benefits this formula would offer is its decreased
amount of discretion afforded trial courts. Limiting judicial discretion
would hopefully lead to an increase in the amount and fairness of
settlements, and a concomitant ease in administration by expending fewer
judicial resources. Such consistent results would also help decrease
attorneys’ fees by making settlement more efficient.  Bitterness and
hostility would probably also decline because factual determinations are
very few, and those that are necessary are much easier to determine than

RECOMMENDATIONS § 5.02 cmt. b (Proposed Final Draft, Part I, Feb. 14, 1997).
207.  Id. at 78; Rutherford & Tishler, supra note 4, at 498; Schneider, supra note 17,
at 229-31.
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under Illinois’ current law. As a final point, if the formula proves to be
problematic, adjustments can easily be made to the amount and/or duration
of maintenance provided for. Other situations not envisioned and provided
for could also easily be included within its coverage.

4. Potential Criticisms and Replies to Them

Despite the potential advantages to this formula, it is not without its
drawbacks. While it is desirable to reduce judicial discretion, the resulting
effect of that decrease is a rather rigid set of guidelines for determining
who is entitled to maintenance and how much they are entitled to. This
rigidity may result in less appropriate awards in some cases. Moreover, the
values assigned to each sacrifice may not be correct approximations.
Nonetheless, a few improper awards are outweighed by a system that
results in mostly proper awards being given. The larger benefit outweighs
the smaller harm done. Another potential criticism is that since the formula
precludes case-by-case determinations, it may not accurately take into
account all marital sacrifices and contributions. The logical response to
this is that no system of maintenance will ever be able to fully determine
and appropriate award damages for all sacrifices and contributions made
during the marriage. Additionally, divorce is not the mechanism that will
equalize all inequalities that flow from a marriage. Indeed, some may
never be equalized. It may be difficult to administer in the sense that an
obligor spouse’s income may vary from year to year, resulting in returns to
court on a regular basis. Given the ease of determining whether a change
in maintenance is warranted and how much change is warranted, the
likelihood of yearly return visits to the court is balanced and its impact
minimized.

CONCLUSION

Maintenance law has been a source of much inconsistency among trial
courts, unhappiness among litigants, and conflict among critics. An
examination of the Illinois courts’ application of the provisions helps
clarify what some of the major problems are with Illinois’ maintenance
provisions. Most importantly, the inconsistent application of the standard
of living and affirmative obligation to work provisions results in income-
based disparate impact. Lower-income women’s interests are largely
unprotected and unrecognized, while middle- and upper-income women are
sheltered from the world they currently face. What is more, the courts’
application of the provisions does not equally recognize and afford
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protection for husbands’ interests. As a result, wives’ sacrifices are
overemphasized and husbands’ sacrifices are not emphasized at all. The
significant judicial discretion afforded trial courts is part of the reason for
the above-noted problems. This discretion and its concomitant
inconsistency leads to difficulty in settling and in settling fairly. Attorneys
cannot correctly approximate what a trial court will do in regards to
awarding maintenance. ~With these major problems and the extreme
difficulty of amending the current provisions to correct these problems,
new provisions are needed.

In examining the diverse criticisms of maintenance law in general,
upon first glance, it seems that many of the ideas for theory and
implementation are genuinely incompatible. Upon deeper analysis, though,
this is not the case. All the theories outlined in this comment advance one
common theme—a theory and application that protects as many interests as
possible as fairly and consistently as possible. With this underlying basis,
this comment has attempted to synthesize some of the major theories,
applications, and considerations, and develop a new proposal for
maintenance in Illinois. This new proposal—a formula—seeks to correct
the current problems facing Illinois maintenance law in a manner that
advances as many of the interests of both parties as possible, while also
attempting to make the resulting theory and formula as fair and workable as
possible. While the new formula has drawbacks, it also has benefits.
Hopefully, this formula will be the beginning of ushering in the new and
ushering out the old, so that maintenance law may better serve those it is
designed to help.

MEGAN A. DREFCHINSKI



