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JUDICIAL CAMPAIGN SPEECH RESTRICTION

an evidentiary hearing or oral argument and just three weeks before the
1990 general election.', 3

Unlike the previous cases, no particular judicial campaign speech was
in question. Instead, the ACLU and Judge Charles Horn' 14 only challenged
the Canon's constitutionality, specifically the "announce" clause. The
court applied strict scrutiny and stated that "[w]here, as here, a regulation
goes so far as to restrict speech because of its content, there is a strong
presumption that the regulation is unconstitutional."'"1 5 As courts did in
previous cases, the court here acknowledged that "states need not treat
candidates for judicial office the same as candidates for other elective
offices," but then went on to say "a person does not surrender his
constitutional right to freedom of speech when he becomes a candidate for
judicial office."' 16 Interestingly, the court claims to accept that Florida has
a "compelling interest in protecting the integrity of the judiciary," but held
that prohibiting "all discussion of disputed legal and political issues" is not
the "most narrowly drawn means of protecting that interest."' 7 The court's
claimed interest in the state's compelling interest is undermined when it
states that the public can "place the [judicial campaign speech] in its proper
perspective" and that the "judicial candidates' views on disputed legal and
political issues" are relevant in the public's election decisions.' ' 8 It appears
that the "compelling state interest" in protecting the integrity of the
judiciary is not really compelling if there is no danger in the public putting
the speech in the wrong context.

The court in ACLU v. Florida Bar clearly places judicial candidates'
First Amendment rights and the public's desire for information above the
integrity of the judiciary. The court's assertion that "[l]awyers and judges
are members of a privileged and responsible profession, and their
obedience to the profession's ethical precepts may require abstention from
what in other circumstances would be constitutionally protected behavior"
119 seems to be just an empty proclamation.

113. Shepard, supra note 30, at 1068.
114. Id.
115. ACLU, 744 F. Supp. at 1097.
116. Id.
117. Id. at 1098.
118. Id. at 1099.
119. Id. at 1097.
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b. J.C.J.D. v. R.J.C.R.

The Kentucky Supreme Court also felt strongly about a judicial
candidate's right to free speech in J.C.J.D v. R.J.C.R.I2  With Canon
7B(l)(c)'s "announce clause" once again at issue, the court held the clause
to be unconstitutional because it was not "narrowly drawn."'' In this case,
Justice Combs, as a judicial candidate, "discuss[ed] opinions that he ...
authored, criticiz[ed] his opponent's position on legal issues, and
explain[ed] to the public his judicial philosophy."' 122 There was no issue as
to whether his statements violated the Canon, but instead the issues were
"whether the enacted regulation [had] been so narrowly drafted, and strictly
applied, that the compelling state interest [was] served without
unnecessarily burdening the exercise of free speech."' 123  The court
recognized a "compelling interest to protect and preserve the integrity and
objectivity of the judicial system," but held that since the "announce"
clause prohibited all discussion "of a judicial candidate's views on disputed
legal or political issues" it was not narrowly tailored. 24 But, the Court here
gave the state some guidance as to how to narrowly tailor the Canon when
it referred approvingly to the ABA's 1990 Model Code which replaced the
"announce" clause with a narrower "commit" clause. 25 So, even though
the Court struck down the "announce" clause, it left an opening for judicial
campaign speech restrictions to be constitutionally utilized.

c. Buckley v. Illinois Judicial Inquiry Board

The Seventh Circuit in Buckley v. Illinois Judicial Inquiry Board not
only found Illinois' "announce" clause overbroad, but also found that
Illinois' "pledges or promises" clause was overbroad limiting further the
possible permissible alternatives in restricting judicial campaign speech so
as to preserve the integrity and impartiality of the judiciary. 26

The Buckley case is a consolidation of two cases. 2 7 In the first case,
the Judicial Inquiry Board filed a complaint when Justice Buckley stated in

120. J.C.J.D., 803 S.W.2d 953.
121. Id. at 956.
122. Id. at 955-56.
123. Id. at 955.
124. Id. at 956.
125. Id. See also 1990 MODEL CODE, supra note 63 and accompanying text.
126. 997 F.2d 224.
127. Buckley v. I11. Judicial Inquiry Bd., 801 F. Supp. 83 (N.D. III. 1992)

(Buckley 1).
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campaign materials, "he had never authored an opinion reversing a rape
conviction."' 128 While Justice Buckley was not sanctioned, he sued in court
to determine whether Illinois' rule is constitutional. 129 The second case
involved an attorney, Anthony Young, running for judge who wanted to,
but refrained from making statements that could have violated Illinois'
Rule 67B(1)(c) 3° which is similar to the 1972 ABA Model Code's Canon
7B(1)(c).

The Buckley district court upheld Illinois' rule restricting judicial
campaign speech. The court recognized Illinois' interest in maintaining
"public confidence in judicial impartiality and integrity, since the
perception of judicial partiality and corruption, whether true or not, breed
disrespect for the law and extralegal self-help."' 31 Furthermore, the court
held that Illinois' proviso which "allows a judicial candidate to announce
his views on measures to improve the law, the legal system, or the
administration of justice without fear of sanction" narrows the rule to only
issues that are likely to come before the judge thus saving the rule from
being overbroad. 132 The plaintiffs appealed. 133

In the Seventh Circuit the plaintiffs found a more sympathetic figure
in Judge Posner. 134 Judge Posner, while acknowledging the differences
between judicial and non-judicial candidates, nevertheless struck down the
"pledges or promises" clause and the "announce" clause as reaching
beyond unprotected speech. 35 Judge Posner was not convinced that the
proviso could save the clause 136 and felt the narrowing interpretations
applied by the magistrate judge and district court was improper
patchwork. 37 In the end, Judge Posner felt that:

[T]he principle of impartial justice under law is strong
enough to entitle government to restrict the freedom of
speech of participants in the judicial process, including
candidates for judicial office, but not so strong as to place

128. id. at 88.
129. Id.
130. Id. at 86.
131. Id. at 93 (quoting the Magistrate Judge's report).
132. Id. at 94.
133. Buckley I, 997 F.2d 224.
134. Id.
135. Id. at 228.
136. Id. at 229.
137. Id. at 230.
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that process completely outside the scope of the
constitutional guaranty of freedom of speech. 38

Of course, Judge Posner seemed to give the ABA's new "commit"
clause a nod of approval suggesting perhaps that some judicial campaign
speech restrictions might survive strict scrutiny. 39

While the above cases are not exhaustive of all those striking down
judicial campaign speech restrictions, they together show a mentality in
which a compelling interest in preserving the integrity and impartiality of
the judiciary will not alone save a restriction on speech. New interests
emerged including the candidate's First Amendment right to free speech
and the public's interest in knowing more information about judicial
candidates. These new interests appear to be overshadowing the once
bright interest in safeguarding the impartiality, independence, and integrity
of the judiciary.

2. Recognition of the State's Compelling Interest

While some courts were invalidating judicial campaign speech
restrictions, other courts were upholding them. 40  By interpreting
restrictions narrowly or by applying newer narrower restrictions, some
courts were able to preserve judicial campaign speech restrictions even in
the face of First Amendment challenges. These cases suggest that a
compelling state interest could still overcome a First Amendment
challenge.

a. Stretton v. Disciplinary Board of the Supreme Court of Pennsylvania

Decided shortly before Buckley, Stretton v. Disciplinary Board of the
Supreme Court of Pennsylvania upheld a judicial campaign restriction very
similar to the one Judge Posner invalidated.' 4' Stretton, an attorney and
candidate for judge, challenged Pennsylvania's Canon 7B(l)(c) as having
violated his First Amendment rights and preventing him from announcing
his views on issues ranging from "criminal sentencing and the rights of

138. Id. at 231.
139. Buckley H1, 997 F.2d 224.
140. See Stretton v. Disciplinary Bd. of the Supreme Court of Pa., 944 F.2d 137 (3d

Cir. 1991); Ackerson v. Ky. Judicial Ret. and Removal Comm'n, 776 F. Supp. 309 (W.D.
Ky. 1991); Deters v. Judicial Ret. and Removal Comm'n, 873 S.W.2d 200 (Ky. 1994).

141. 944 F.2d 137.
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victims of crime" to the "need for greater sensitivity toward hiring minority
lawyers and law clerks, especially by the county's judges and district
attorney."'' 42 The District Court, reluctant to rewrite the Code, concluded
that Canon7B(1)(c) was overbroad and violated the First Amendment. 43

The defendants appealed and urged a narrow construction 144 in which the
"announced" views would be limited to "situations in which the
candidate's speech pertains to matters that may come before the court for
resolution."1

45

The Third Circuit here, unlike the Seventh Circuit in Buckley, found
that not only did Pennsylvania demonstrate a compelling state interest, but
also that the restriction could be interpreted narrowly as the representatives
of the Disciplinary Board urged, and thus survive an overbreath
challenge. 46 The court felt a narrow interpretation was appropriate for a
number of reasons. First, the Judicial Inquiry Review Board, which is "a
straw in the wind indicating the direction that [the Pennsylvania Supreme
Court] will go," indicated that the Canon would in reality be applied in the
narrower sense. 147 Also, a restrictive construction was "consistent with
other provisions of the Code."'148 Finally, a narrow interpretation would be
more in line with the state's compelling interest. 49 In the end, the Court
felt that the Supreme Court of Pennsylvania would restrict the phrase
"announce his views on disputed legal or political issues"' 50 to include only
issues "likely to come before the court" thus narrowly tailoring the
restriction to serve the state's compelling interest.' 5'

The difference between Stretton and Buckley is found by looking at
each courts' focus. In Buckley the focus was on the candidate's First
Amendment rights. In contrast, the Stretton court focused on "the
importance of quality in the state judiciary and concluded that a state has a
compelling interest in the integrity of its judiciary."' 152 Quoting Justice
Stewart in Landmark Communications, Inc. v. Virginia153 the Stretton court

142. Id. at 139.
143. Id. at 140.
144. Id.
145. Id. at 143.
146. Id. at 142-43.
147. Stretton, 944 F.2d at 143.
148. Id.
149. Id.
150. Id. at 141.
151. Id. at 144.
152. Shepard, supra note 30, at 1074.
153. 435 U.S. 829, 848 (1978).
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reiterated, "[t]here could hardly be a higher governmental interest than a
State's interest in the quality of its judiciary."15 4

b. Ackerson v. Kentucky Judicial Retirement and Removal Commission
and Deters v. Judicial Retirement and Removal Commission

The Ackerson and Deters cases are different from all of the previous
cases because at issue is Kentucky's amended Canon 7B(1)(c) which,
instead of containing an "announce" clause, contained a "commit" clause
identical to the 1990 ABA Model Code Canon 5A3(d)(ii). 55 The District
Court in Ackerson and the Kentucky Supreme Court in Deters, both held
that the "commit" clause was a constitutional restriction on judicial
campaign speech. 156

In Ackerson a judicial candidate brought a §1983 claim against the
Kentucky Judicial Retirement and Removal Commission for violating his
First Amendment rights.157 Ackerson wanted to both make statements
committing him with respect to administrative matters and statements
committing him on general legal issues not presently before the Kentucky
Court of Appeals. 58 Applying strict scrutiny, the court examined the two
different sets of statements separately. 59

First, statements concerning court administration would literally be
prohibited under Canon 7.16' But, the Court recognized that "[tihere is no
compelling state interest which justifies limiting a judicial candidate's
speech on court administrative issues," and the Commission pointed out
that it would probably never discipline a candidate for such a statement.16'

Therefore, the Court issued a preliminary injunction enjoining enforcement
of Canon 7 with respect to statements regarding administrative issues.162

As for the statements committing the candidate "with respect to legal issues
which are not presently before the Kentucky Court of Appeals but which
are likely to come before that Court,', 16 3 the Court found there was a

154. Stretton, 944 F.2d at 142.
155. Ackerson, 776 F. Supp. at 311; Deters, 873 S.W.2d at 201.
156. Ackerson, 776 F. Supp. at 311; Deters, 873 S.W.2d at 201.
157. Ackerson, 776 F. Supp. at 310.
158. Id.
159. Id. at 311.
160. Id. at 313-15.
161. Id. at 314.
162. Id. at 315-16.
163. Ackerson, 776 F. Supp. at 314.
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compelling state interest in limiting these statements.' 64 Such statements
"tend[] to undermine the fundamental fairness and impartiality of the legal
system," and thus should not be allowed. 65 Not only did the court find a
compelling state interest, but since the restriction was limited to issues
likely to come before the court, it was also narrowly tailored.' 66 Therefore,
as Canon 7's "commit" clause applied to legal issues likely to come before
the court, it was a constitutional restriction on judicial campaign speech.

In the Deters case, the Kentucky Supreme Court upheld the
constitutionality of the "commit" clause and determined its scope. 67 Mr.
Deters, while a judicial candidate, approved a political advertisement to be
run in a Catholic newspaper that declared him to be a "Pro-Life Candidate"
even after the Judicial Retirement and Removal Commission had publicly
censured him for identifying himself as a member of a political party in
earlier campaign materials.168 The Commission found the statement to be
one which "commit[ed] or appear[ed] to commit the candidate to a position
with respect to cases, controversies or issues that are likely to come before
the court.'

169

Mr. Deters first argued that the abortion issue was not one which was
likely to come before the court as there were no abortion clinics in the
county and no abortion cases had been heard in the county for over a
decade.170 The Court quickly disposed of this argument since there was
still a possibility of an abortion case coming before him either in his county
or as a substitute for another county.' 7' Mr. Deters' alternative argument
that the Canon violated his First Amendment rights was more closely
examined, but the result was the same as it was in Ackerson, the "commit"
clause was upheld as having been "sufficiently and closely drawn so as to
avoid unnecessary abridgement of a judicial candidate's right of free
speech during the campaign."' 172

An examination of the judicial campaign speech cases prior to White
reveals the different approaches that could be taken when evaluating the
constitutionality of such restrictions; illustrates the various interests that
can be emphasized; and demonstrates the ambiguity prior to White. These
cases left many legal scholars wondering what approach the U.S. Supreme

164. Id. at 315.
165. Id.
166. Id.
167. Deters, 873 S.W.2d 200.
168. Id.
169. Id. at 202.
170. Id. at 203.
171. Id.
172. Id. at 204.
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Court would take. Which interests would the nine Justices find most
compelling? Would the White decision eliminate the uncertainty? As will
be shown, the White case clouds the area more than it clarifies.

IV. MINNESOTA REPUBLICAN PARTY V. WHITE

A. BACKGROUND

Minnesota was admitted to the Union in 1858, and like most of the
states being admitted around that time, Minnesota's State Constitution
provided for judicial selection through popular election.' In 1912,
Minnesota's judicial elections were deemed nonpartisan, and in 1974 a
restriction on judicial candidate's speech was promulgated in Canon
5A(3)(d)(i) which stated that judicial candidates shall not "announce his or
her views on disputed legal or political issues."' 174  While a
recommendation to adopt the more narrow restriction set forth in the 1990
ABA Model Code of Judicial Conduct was proposed to the Minnesota
Supreme Court in June of 1994, it was never adopted. 75

In 1996 Gregory F. Wersal entered the race for Associate Justice of
the Minnesota Supreme Court. 176 During the campaign, Wersal's campaign
committee, wife, brother, and the Republican Party or Affiliated
Association engaged in speech on Wersal's behalf that led to the filing of a
complaint with the Office of Professional Responsibility.177 Wersal's
supporters attended Republican Party gatherings and distributed campaign
literature and/or spoke at the gatherings; they announced Wersal's judicial
philosophy and criticized Minnesota Supreme Court decisions; they
identified Wersal as a Republican and sought the Republican Party's
endorsement for Wersal; and they solicited campaign contributions.178 The
complaint was investigated, but dismissed because the Director of the
Office of Professional Responsibility felt that the Canons restricting
attending political gatherings were ambiguous, that only the candidate, not

173. Republican Party of Minn. v. White, 536 U.S. 765, 768 (2002) (citing the
MINN. CONST. art. VI § 7).

174. Id.
175. Republican Party of Minn. v. Kelly, 63 F. Supp. 2d 967, 973 (D. Minn. 1999)

(Kelly I).
176. Id. at 972.
177. Id.
178. Id.
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his supporters, was prohibited from personally seeking endorsements, and
that the "announce" clause was constitutionally suspect and a violation
would be hard to prove in Wersal's case. 7 9 Despite the dismissal of the
complaint, Wersal withdrew his candidacy for fear of further complaints
that could jeopardize his ability to practice law. 180

Wersal decided to run again in 1998.18' In 1997, the Minnesota
Supreme Court had adopted amendments to the Judicial Code which in
relevant part clearly restricted candidates from identifying themselves as
"members of a political organization," and restricted them from seeking,
accepting, or using "endorsements from a political organization., ' 82

Wersal, therefore, sought an advisory opinion as to whether he would be
disciplined if he spoke on his own behalf at political gatherings; sought,
accepted, or used endorsements from political parties; and announced his
views on disputed legal issues. 83  The Office of Professional
Responsibility answered yes to the first two actions, but did not answer the
third question since they did not know specifically what "announcements"
Wersal wanted to make. 84

B. PROCEDURAL HISTORY

1. The Complaint

In 1998, Wersal, Wersal's campaign committee, wife, brother, and the
Republican Party of Minnesota and its Affiliated Associations among
others filed a motion for a temporary restraining order or preliminary
injunction to enjoin the Minnesota Lawyers Professional Responsibility
Board, the Minnesota Office of Lawyers Responsibility and the Minnesota
Board of Judicial Standards from enforcing those parts of Canon 5 that
"prohibits judicial candidates from exercising their rights of free speech
and free association guaranteed under the First Amendment."', 85  The
Plaintiffs asserted five claims: (1) prohibitions on attending and speaking at
political gatherings infringe on a candidates' free speech and association

179. Id. at 973.
180. Id.
181. Id.
182. Kelly 1, 63 F. Supp. 2d at 971.
183. Id. at 973-74.
184. Id. at 974.
185. Republican Party of Minn. v. Kelly, 996 F. Supp. 875, 875-76 (D. Minn. 1998).
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rights; (2) prohibitions on candidates' announcing their views on disputed
legal or political issues violate free speech rights; (3) and (4) the ban on
identifying the candidate's political party or seeking, accepting, or using
political endorsements violate principles of free speech, association, and
equal protection; and (5) the ban on personal solicitation of campaign
contribution by candidates also violated free speech. 86 The District Court
denied the plaintiffs' motion finding that Minnesota had a compelling
interest in the restrictions and acknowledging that the cases holding the
"announce" clause overbroad were persuasive, but finding that a balancing
of the hardships weighed in favor of maintaining the status quo until the
Court could more carefully examine the issues. 187 In an unpublished
opinion, the Eighth Circuit affirmed the denial of the motion without
expressing an opinion on the merits of the case.' 88

2. The District Court

The District Court divided the plaintiffs complaint into three parts:
Bans on Political activity, Ban on Judicial Candidate Personally Soliciting
Contributions, and Announce Clause. 89 Initially, the Court recognized that
just because Minnesota chose to elect its judges did not extinguish a state
interest in an impartial judiciary. 90 When examining the bans on political
activity, the court acknowledged that Minnesota had a "compelling interest
in maintaining the actual and apparent integrity and independence of its
judiciary" and that the restrictions were narrowly tailored to serve that
interest.' 9' The ban on personal solicitation of contributions by the judicial
candidate was attacked not for lack of a compelling state interest, but for
not being narrowly tailored. 92 The Court, however, did not find this attack
to be persuasive. 193

Finally, the Court examined the constitutionality of the "announce"
clause. The Court recognized that every previous court examining the
same or a similar restriction had found "that the state has a compelling
interest in limiting the First Amendment rights of judicial candidates in

186. Id. at 878.
187. Id. at 878-79.
188. Republican Party of Minn. v. Kelly, 163 F.3d 602, No. 98-1625 (8th Cir. filed

Nov. 2, 1998).
189. Kelly , 63 F. Supp. 2d at 967.
190. Id. at 975.
191. Id. at 980.
192. Id. at 982-983.
193. Id. at 983.
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order to maintain the actual and apparent impartiality and independence of
the judiciary," and that the real issue was whether the clause was narrowly
tailored to serve that interest.194 Lining up Stretton against Buckley, the
Court examined the opposing arguments between applying a narrowing
construction or not. 195 The Court concluded that when narrowly construed
as "prohibiting a candidate only from announcing a position on an issue
that may come before the court for resolution," the "announce" clause was
constitutional. 196  Following the rule laid out in Stretton that "every
reasonable construction must be resorted to, in order to save a statute from
unconstitutionality," the Court found that the Minnesota Supreme Court
would interpret the clause narrowly and it would then be constitutional. 197

Thus, the defendant's motion for summary judgment was granted. 98

3. The Eighth Circuit

a. The Majority Opinion

The Appellate Court began its analysis by acknowledging that there
were important differences between the judiciary and the executive and
legislative branches that "affect[ed] the nature of the candidate's interest in
certain kinds of policy debate."'' 99 While it was important for the public to
know about executive and legislative candidate's plans to enact and
administer laws, the judicial system is "based on the concept of
individualized decisions on challenged conduct and interpretations of law
enacted by the other branches of government.,, 200 Therefore, restrictions on
judicial campaign speech must be evaluated differently from restrictions
placed on non-judicial candidates. 20  Furthermore, even though the
restrictions were content-based restrictions, they did not discriminate
against particular viewpoints, so the burden on the First Amendment rights

194. Id. at 984 (citing Buckley v. Ill. Judiciary Inquiry Bd., 997 F.2d 224, 227-28
(7th Cir. 1993); Stretton v. Disciplinary Bd. Of the Supreme Court of Pa., 944 F.2d 137, 142
(3d Cir. 1991); Ackerson v. Ky. Judicial Ret. And Removal Comm'n, 776 F. Supp. 309, 312
(W.D. Ky. 1991); ACLU v. Fla. Bar, 744 F. Supp. 1094, 1097 (N.D. Fla. 1990); Berger v.
Supreme Court of Ohio, 598 F. Supp.69, 74 (S.D. Ohio 1984)).

195. Kelly 1, 63 F. Supp.2d at 984-85.
196. Id.
197. Id. at 984-85.
198. Id. at 986.
199. Republican Party of Minn. v. Kelly, 247 F.3d 854, 862 (8th Cir. 2001) (Kelly

tI).
200. Id.
201. Id. at 863.
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202were less onerous. Despite these facts, though, strict scrutiny was still
deemed appropriate.20 3

As did the District Court, the Eighth Circuit found Minnesota had a
compelling interest in Canon 5 and concentrated more on whether the
restrictions were narrowly tailored.204 Also, as the District Court did, the
Appellate Court divided its analysis into three categories addressing the
ban on political activity first.20 5 The Court recognized that "political
parties in judicial campaigns [posed] a greater threat to the compelling state
interests than involvement of other kinds of groups' '2°6 and that the
restriction was narrowly tailored, not unduly vague, and not a violation of
the Equal Protection Clause.20 7 The ban on candidates personally soliciting
funds was likewise deemed narrowly tailored.20 8

When addressing the "announce" clause, the Court took time to
discuss how it furthered the compelling interest in the "independence and
actual and perceived impartiality of the judiciary. ' 2°  First, the Court
discussed the necessity of the "announce" clause despite the fact that the
"pledges or promises" clause was also in place in Minnesota. 2 0 Because
the "pledges or promises" clause did not reach all the judicial campaign
speech that could "undermine the State's interest," the "announce" clause
was necessary. 2 1 Next, the Court emphasized the dilemma a judicial
candidate who later became a judge may face if allowed to make campaign
announcements.1 2 If a judge stays true to his or her announcement, the
judge risks appearing as if he or she prejudged the case, but if the judge
finds opposite of his or her announcement, the judge risks being "assailed
as a dissembler., 213  Finally, the Court discussed the "evidence of
widespread and longstanding consensus among members of the bench and
bar about the necessity of restrictions on campaign speech that conveyed a

,,214judicial candidate's propensity to decide cases in a particular way.

202. Id. at 863-64.
203. Id. at 864.
204. Id. at 867-68.
205. Kelly 11, 247 F.3d at 868.
206. Id. at 872.
207. Id. at 873-76.
208. Id. at 885.
209. Id. at 881.
210. Id. at 877.
211. Kelly 11, 247 F.3d at 877.
212. Id. at 878.
213. Id.
214. Id. at 879.
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After reaffirming the fact that the state had an undeniably compelling
interest in restricting judicial campaign speech, the Court examined the
District Court's narrowing construction of the "announce" clause without
looking at whether the Court erred in its construction as the plaintiffs failed
to raise that issue in their opening briefs.2t 5 The Court added, though, that
it would not have found error even if it had been properly at issue.21 6

Citing Stretton, the Court declared it, too, believed the newly interpreted
"announce" clause was narrowly tailored because it restricted
announcements which were designed to show a candidate would "decide
cases in a certain way if elected into office," but did not prohibit candidates
from announcing their "character, fitness, integrity, background .
education, legal experience, work habits, and abilities., 2 17 The Court
further determined that the Minnesota Supreme Court would not prohibit
discussion of administrative matters or discussion of appellate court

218decisions. Therefore, the narrowly construed "announce" clause would
be constitutional.

b. The Dissent

Judge Beam disagreed with the Court's result and issued a dissenting
opinion. Employing a lengthy discussion of Minnesota's history of
electing its judges, Judge Beam argued that Minnesota did not "historically
pursue the ideal of an independent judiciary,, 219 and thus Minnesota could
not assert a "fundamental policy interest in 'independent' judicial elections
to even warrant . . .proceeding to the next stage of . . .constitutional
inquiry.,

220

Even if judicial independence, which Judge Beam agreed was of the
utmost importance, were asserted, the restrictions should still be struck
down for violating the First Amendment because judicial independence

221must give way to the Constitution. Judge Beam discussed various
interests that the First Amendment protects: the right to campaign during an
election, the candidate's right to association, the voters' right to
information about the candidate, a political party's right to endorse a

215. Id. at 881.
216. Id.
217. Kelly I, 247 F.3d at 882.
218. Id.
219. Id. at 886 (Beam, J., dissenting).
220. Id. at 89 1.
221. Id. at 891-92.
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222candidate. According to Judge Beam, Canon 5 unconstitutionally
infringed upon these rights and "[b]eyond prohibiting fraud and corruption,
and the appearance of the same, a state may prevent judicial candidates
from prejudging or pledging outcomes in specific cases or even in
particular types of case," but can restrict nothing else.223 Narrowing the
''announce" clause to "issues likely to come before the candidate" still
restricted more than constitutionally permissible.224

Since Minnesota chose to elect its judges, Judge Beam felt that it must
"commit itself to a complete election replete with free speech and
association. 225 The state could not insulate the judiciary from the "rigors
of public debate, particularly in the election context" 226 for "[i]n the eyes of
the First Amendment, [candidates for any type of office] are the same. 227

Finally, Judge Beam felt that Canon 5 was not narrowly tailored
because it did "not achieve its stated end" and therefore could not be
necessary and would be ineffective.228 Referring essentially to the ban on
political activity, Judge Beam claimed the restrictions did not maintain the
impartiality and integrity of the judiciary because they covered only
political parties while other much more influential groups were still open to
the candidate.229 In the end, Judge Beam believed little, if any, restrictions
on judicial candidates' campaigns would be permitted in the face of the
First Amendment.

D. THE U.S. SUPREME COURT'S DECISION

When the U.S. Supreme Court decided to hear the case, the only issue
certified was "whether the First Amendment permit[ted] the Minnesota
Supreme Court to prohibit candidates for judicial election in that State from
announcing their views on disputed legal and political issues., 230 Lines of
supporters filed behind both the petitioner and respondent. The Supreme
Court had to sift through the many interests supporters of both sides were
touting going beyond just the compelling state interest and the candidate's
First Amendment interests to include the interest of third parties in

222. Id. at 892-94.
223. Kelly II, 247 F.3d at 894.
224. Id.
225. Id. at 897.
226. Id.
227. Id. at 899.
228. Id. at 900.
229. Kelly 11, 247 F.3d at 901-02.
230. White, 536 U.S. at 768.
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receiving information231 and the due process rights of litigants.232 In the
end, a five to four majority held the restriction to be unconstitutional and
reversed the appellate and district courts.2 33

1. The Majority Opinion

The majority opinion was written by Justice Antonin Scalia and was
joined by Chief Justice William Rehnquist and Justices Sandra Day
O'Connor, Anthony Kennedy, and Clarence Thomas.234 In writing for the
majority, Scalia began the analysis by clarifying the language in question: a
judicial candidate "shall not announce his or her views on disputed legal or
political issues. 235  This statement, Scalia felt, covered "more than
promising to decide an issue a particular way" since Minnesota's "pledges
or promises" clause prohibits "pledges or promises of conduct in office
other than the faithful and impartial performance of the duties of the
office., 236 Therefore, the plain language of the "announce" clause would
restrict a substantial amount of speech. However, the Minnesota Supreme
Court and Judicial Board limited the scope of the announce clause, so that
statements by Wersal in his 1996 campaign that criticized the Minnesota
Supreme Court, in general and for specific decisions, were not considered
announcing views on disputed legal issues. 237 Also, the District Court,
Eighth Circuit, and recently the Minnesota Supreme Court further limited
the clause to reach only issues "likely to come before the candidate. 238

Justice Scalia, however, found these limits to be illusory due to statements
made on behalf of the respondent at oral arguments that attempted to
exemplify the limitations and to the fact that a limitation on issues likely to
come before the court was not a limitation at all since "there is almost no
legal or political issue that is unlikely to come before a judge of an

231. Brief of Amici Curiae U.S. Chamber of Commerce, White, 536 U.S. 765 (No.
01-521); Brief of Amici Curiae American Center for Law & Justice, White, 536 U.S. 765
(No. 01-521).

232. Brief of Amici Curiae Ad Hoc Committee of Former Justices and Friends
Dedicated to an Independent Judiciary, White, 536 U.S. 765 (No. 01-521); Brief of Amici
Curiae Brennan Center for Justice at NYU School of Law, et al., White, 536 U.S. 765 (No.
01-521).

233. White, 536 U.S. 765.
234. Id.
235. Id. at 770.
236. Id.
237. Id. at 771.
238. Id. at 771-72 (citing Kelly 1, 63 F. Supp.2d at 986; Kelly 11, 247 F.3d at 881-82;

In re Code of Judicial Conduct, 639 N.W.2d 55 (Minn. 2002)).
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