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SAME-SEX MARRIAGE

for banning same-sex marriage. 204 The potential recognition of same-sex
marriage in more than one state fueled fears that all states would eventually
have to recognize same-sex marriage. Rather than waiting for the state to
prove a compelling state interest to justify its disparate treatment of same-
sex couples, opponents of same-sex marriage replicated the strategy they
had used in Hawai'i and successfully organized an effort to amend the
Alaska State Constitution.2 5 The new provision stated, "a marriage may
exist only between one man and one woman. ' 2°  The state constitutional
amendment effectively ended the ability to win same-sex marriage in
Alaska through the judicial system.

The success that anti-gay groups found in amending the state
constitutions of Hawai'i and Alaska underlie current attempts to amend
other state constitutions 2 7 and, indeed, the federal constitution. 208

D. THE DEFENSE OF MARRIAGE ACT

Alarmed by the prospect that Alaska, Hawai'i, or some other state
might actually legalize same-sex marriage or find unconstitutional the
continued prohibition against same-sex marriage, political forces at the
national and state level moved to "score points in an election year" by
enacting laws that purported to "defend" traditional marriage. 209  These
forces succeeded at the national level, even though there was not then any

204. Brause v. Bureau of Vital Statistics, No. 3AN-95-6562 CI, 1998 WL 88743
(Alaska Super. Ct. Feb. 27, 1998). See also Greg Johnson, Vermont Civil Unions: The New
Language of Marriage, 25 VT. L. REv. 15, 22-24 (2000) (describing personal difficulties
that the plaintiffs suffered after filing their successful challenge to the restriction against
same-sex marriage).

205. ALASKA CONST. art. I, § 25.
206. Id.
207. See, e.g., Gays and Marriage, STATE LEGISLATURES, Jan. 2004, at 6; Pam

Belluck, The Gay-Marriage Debate Resumes in Massachusetts - Legislators Battle Again
Over Amendment, N.Y. TIMES, Mar. 12, 2004, at A14; Gay Marriage Ban Advances in
Wisconsin, CHI. TRIB., Mar. 13, 2004, § I, at 10.

208. See, e.g., Elisabeth Bumiller, Bush Backs Ban in Constitution on Gay Marriage,
N.Y. TIMES, Feb. 25, 2004, at AI; David D. Kirkpatrick, Bush Assures Evangelicals of His
Commitment to Amendment on Marriage, N.Y. TIMES, Mar. 12, 2004, at A14; Cheney Backs
Gay Nuptial Ban, CHI. TRIB., Mar. 3, 2004, § I, at 9.

209. See, e.g., Noel C. Paul & Amanda Paulson, Gay Marriage Divide Roils States,
CHRISTIAN SCIENCE MONITOR, Feb. 6, 2004, at 1; Donald P. Haider-Markel, The Marrying
Kind? Defense, Morality, Civil Rights, and Family: The Evolution of Lesbian and Gay
Issues in the U.S. Congress, in QUEER FAMILIES, QUEER POLITICS: CHALLENGING CULTURE
AND THE STATE 358, 358 (Mary Bernstein & Renate Reimann, eds., Columbia Univ. Press
2001).
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jurisdiction that recognized civil same-sex marriage. The federal Defense
of Marriage Act (DOMA) provided that:

In determining the meaning of any Act of Congress, or of
any ruling, regulation, or interpretation of the various
administrative bureaus and agencies of the United States,
the word "marriage" means only a legal union between one
man and one woman as husband and wife, and the word
"spouse" refers only to a person of the opposite sex who is
a husband or a wife.21°

In addition to prohibiting any recognition of same-sex marriage for
federal purposes (such as federal income tax, social security, immigration,
or any number of other rights or benefits recognized under federal law),
DOMA also purported to allow states the right to ignore a valid same-sex
marriage from another state.2"

In addition to the federal DOMA statute, the forces opposing same-
sex marriage were also largely successful in a number of states that enacted
"baby-DOMA" statutes in an attempt to ensure that same-sex marriages
would not be recognized within their borders.212 For example, Arizona
amended its statutes to provide: "Marriage between persons of the same sex
is void and prohibited., 21 3 Mississippi amended its statutes to provide:
"Any marriage between persons of the same gender is prohibited and null
and void from the beginning. Any marriage between persons of the same
gender that is valid in another jurisdiction does not constitute a legal or
valid marriage in Mississippi. '214 The Illinois statutes were amended to
declare that "[a] marriage between [two] individuals of the same sex is
contrary to the public policy of [Illinois].,, 215 The Ohio legislature passed a
DOMA statute that not only banned same-sex couples from marrying, but
also prohibited state agencies from extending benefits to the same-sex

210. Pub. L. 104-199, 110 Stat. 2419 (creating I U.S.C. § 7).
211. Pub. L. 104-199, 110 Stat. 2419 (creating 28 U.S.C. § 1738C). See also, e.g.,

Elisabeth Bumiller, Why America Has Gay Marriage Jitters, N.Y. TIMES, Aug. 10, 2003, §
4, at 1, 4. DOMA has been criticized as "codified ignorance, prejudice, and fear." Deborah
A. Batts, Repeal DOMA, 30 HuM. RTS. 2 (Summer 2003).

212. See, e.g., David B. Cruz, "Just Don't Call It Marriage": The First Amendment
and Marriage as an Expressive Resource, 74 S. CAL. L. REv. 925,946 (2001).

213. ARIZ. REV. STAT. ANN. § 25-101 (C) (West 2000).
214. MISS. CODE ANN. § 93-1-1(2) (1994 & Supp. 2003).
215. 750 ILL. COMP. STAT. 5/212(a)(5), 5/213.1 (2002).
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partners of state employees.216 It was described as "one of the most
,,217sweeping bans on same-sex unions in the country.

The advent of same-sex civil marriage brings with it the promise of
legal challenges to the federal and state legislation that purports to limit the
recognition of civil same-sex marriages that are lawfully performed.2"1

Until now there has not been a live "case or controversy" with which to
challenge the constitutionality of the federal DOMA and the "baby-
DOMA" state statutes, although there have been some challenges to
particular aspects of state anti-gay legislation. 219 Fearing that a federal or
state court will declare these discriminatory federal and state statutes to be
unconstitutional, 220 opponents of same-sex marriage began calling for a
"Federal Marriage Amendment" 221 to the U.S. Constitution. 222 Even though
the effort to amend the federal constitution is unlikely to prevail because of
the extraordinary measures required to amend it,223 these efforts to

216. James Dao, Ohio Legislature Votes to Ban Same-Sex Unions, N.Y. TIMES, Feb.
4, 2004, at A12; Ohio Legislators OK Gay-Union Ban - Measure Also Bars State Benefits
for Domestic Partners, CHI. TRIB., Feb. 4, 2004, § 1, at 14; Stevenson Swanson, Same-Sex
Marriage Leaping Into Election, CHI. TRIB., Feb. 15, 2004, § 1, at 1. See also H.B. 234 § 1,
124th Gen. Assembly (Ohio 2001) (proposing addition to Ohio Rev. Code Ann. § 3101.01);
Katrina C. Rose, Three Names in Ohio: In re Bicknell, In re Maloney, and Hope for
Recognition That the Gay-Transgender Twain Has Met, 25 T. JEFFERSON L. REV. 89, 91
(2002).

217. James Dao, Ohio Legislature Votes to Ban Same-Sex Unions, N.Y. TIMES, Feb.
4, 2004, at A 12.

218. See generally, e.g., Andrew Koppelman, Dumb and DOMA: Why the Defense
of Marriage Act is Unconstitutional, 83 IOWA L. REV. I (1997); Bonnie Miller Rubin, Same-
Sex Couples See Some Light, But Conservatives Call State Ruling Slippery Slope, CHI.
TRIB., Nov. 19, 2003, § 1, at 30.

219. See Lisa Neff, Judge OKs [Nebraska] Marriage Suit, CHI. FREE PRESS, Nov.
19, 2003, at 10.

220. See, e.g., Veronica C. Abreu, Note, The Malleable Use of History in
Substantive Due Process Jurisprudence: How the "Deeply Rooted" Test Should Not Be a
Barrier to Finding the Defense of Marriage Act Unconstitutional Under the Fifth
Amendment's Due Process Clause, 44 B.C. L. REV. 177 (2002).

221. Bob Roehr, Tinkering With the Marriage Amendment, WINDY CITY TIMES, Nov.
19, 2003, at 5.

222. See, e.g., Jan Crawford Greenburg, Gay Marriage Ban Rejected: Massachusetts
Court Throws Out State Law It Says Is Rooted In Prejudice, CHI. TRIB., Nov. 19, 2003, § 1,
at 1, 30; Bonnie Miller Rubin, Same-Sex Couples See Some Light, But Conservatives Call
State Ruling Slippery Slope, CHI. TRIB., Nov. 19, 2003, § 1, at 30; Bob Roehr, Bush's
'Union' Nixes Gays, WINDY CITY TIMES, Jan. 28, 2004, at 1; Lisa Neff, Bush: No to Gay
Marriage - Same-sex Unions Opposed in State of the Union, CHI. FREE PRESS, Jan. 28,
2004, at 1. See also Bob Roehr, Bush Urges $1.5 Billion for Hetero Marriage, WINDY CITY
TIMES, Jan. 21, 2004, at 1.

223. See U.S. CONST. art. V.
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incorporate discrimination into the constitution must still be fought and
condemned.224

Efforts to amend state constitutions will also continue, reflecting an
animus and fear of extending the same rights of marriage to same-sex

225couples. In some states, those efforts will fail. In other states, those
efforts may succeed. Where a state constitution is amended to prohibit
same-sex marriage, that amendment should be challenged using the

226authority of Romer v. Evans,6 where the U.S. Supreme Court found an
amendment to the Colorado State Constitution violated the Equal
Protection Clause of the United States Constitution.

E. ROMER V. EVANS

Long before the issue of same-sex marriage was in the minds of many
persons, there were successful efforts to add sexual orientation and gender
identity to the categories of non-discrimination in employment, housing,
and public accommodation. There were many unsuccessful efforts as well,
of course, but gay, lesbian, bisexual, and transgendered persons did win
many legislative battles on the state and local levels. But that "success"
was sometimes met with a backlash. In Colorado, for example, opposition
arose to gay and lesbian people after a number of municipalities had
enacted ordinances prohibiting discrimination based on sexual
orientation.227 A ballot amendment to the Colorado State Constitution
removed the protections that local cities had enacted to prohibit
discrimination based on sexual orientation.228

224. See, e.g., Preserving the Constitution, Chi. Trib., Mar. 7, 2004, § 2, at 8
(editorial) ("The Constitution was designed so that it would be changed only for important
purposes enjoying broad, lasting popular support. It's by no means clear that public
opposition to gay marriage is sufficient to overcome the hurdles of the amendment
process.").

225. See, e.g., Tracy Baim, Marriage Battle in Illinois, WINDY CITY TIMES, Jan. 21,
2004, at I; Gary Barlow, State [Representatives] Propose Anti-Gay Amendments, CHI. FREE
PRESS, Jan. 21, 2004, at 1; Illinois Marriage Legislative Fight, WINDY CITY TIMES, Jan. 28,
2004, at 4. But see also Gary Barlow, State Officers Oppose Anti-Gay Amendment, CHI.
FREE PRESS, Jan. 28, 2004, at I (noting opposition of state constitutional officers to a
proposed anti-gay amendment to the Illinois State Constitution). See also Utah to Face
Anti-Gay Marriage Bill, CHI. FREE PRESS, Nov. 19, 2003, at 10.

226. Romer v. Evans, 517 U.S. 620 (1996).
227. See, e.g., STEPHEN BRANSFORD, GAY POLITICS VS. COLORADO AND AMERICA:

THE INSIDE STORY OF AMENDMENT 2 (1994) (anti-gay account of political developments in
Colorado).

228. See id.
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Ten years after its decision in Bowers v. Hardwick, the U.S. Supreme
Court found that the constitutional amendment to the Colorado State
Constitution violated the equal protection provisions of the federal
constitution.229 In Romer v. Evans,23 ° the U.S. Supreme Court ruled that
laws singling out gay and lesbian persons for special discriminatory
treatment "raise the inevitable inference that the disadvantage imposed is
born of animosity toward the class of persons affected. 23'

Justice Kennedy's opinion for the majority in Romer began by citing
Justice Harlan's dissenting opinion from Plessy v. Ferguson, where Justice
Harlan announced that the U.S. Constitution "neither knows nor tolerates

,,232Keclasses among citizens '. Justice Kennedy wrote that although Justice
Harlan's words were not heeded when they were written, those words "are
now understood to state a commitment to the law's neutrality where the
rights of persons are at stake. ' ' 233 The rights at stake in Romer were the
rights of gay and lesbian persons.

The majority found that Amendment 2 to the Colorado Constitution
did more than repeal or rescind the rights that gay and lesbian persons had
won in various parts of the state.234 The amendment had the effect of
prohibiting "all legislative, executive or judicial action at any level or state
or local government designed to protect the named class, a class we shall
refer to as homosexual persons or gays and lesbians., 235 The court found
that the amendment "withdraws from homosexuals, but no others, specific
legal protection from the injuries caused by discrimination, and it forbids
reinstatement of these laws and policies" by enacting new local
ordinances.236 This put gay and lesbian persons in "a solitary class" where
only they could not use the political process to win protections from
discrimination against them.237 The amendment deprives gay and lesbian
persons from any remedy for discrimination they may suffer in access to
public accommodation, housing, insurance, health services, education, and
employment. 238 Indeed, the majority found it would be "a fair, if not

229. Romer v. Evans, 517 U.S. 620 (1996).
230. Id.
231. Id. at 634.
232. 163 U.S. 537, 559 (1896) (Harlan, J., dissenting). The "separate but equal"

doctrine in Plessy was overruled in Brown v. Board of Education of Topeka, Kansas, 347
U.S. 483, 494-95 (1954).

233. Romer, 517 U.S. at 623.
234. Id. at 629.
235. Id. at 624.
236. Id. at 627.
237. Id..
238. See id. at 629.
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necessary, inference from the broad language of the amendment that it
[would have deprived] gays and lesbians even of the protection of general
laws and policies that prohibit arbitrary discrimination in governmental and
private settings. 239

The majority rejected the argument that the amendment only denied
"special rights" to homosexuals.24 ° Indeed, the court found "nothing
special" about the protections that the amendment removed from gay and
lesbian people.24 As Justice Kennedy wrote: "These are protections taken
for granted by most people either because they already have them or do not
need them; these are protections against exclusion from an almost limitless
number of transactions and endeavors that constitute ordinary civic life in a
free society. 242

The court found that the amendment had no rational relationship to a
legitimate government end, and as such, that the amendment violated the
Equal Protection Clause of the Fourteenth Amendment. 43 The court gave
two initial reasons why the amendment failed the "rational basis" test.

First, the court found that the amendment had imposed an exceptional
and invalid form of legislation on a single group. 244 The court noted that a
law would ordinarily be sustained if it could be said to advance a legitimate
government interest, "even if the law seems unwise or works to the
disadvantage of a particular group, or if the rationale for it seems

,,245tenuous. Using a test that ensures that there is a relationship between
the legislative classification and an "independent and legitimate legislative
end," the court can "ensure that classifications are not drawn for the
purpose of disadvantaging the group burdened by the law. '246  The
amendment before the court, however, "confound[ed] this normal process
of judicial review.' 247 The amendment identified individuals by a single
trait, and then denied those persons any protection under state or local law,
including the right later to seek legal protection from acts of
discrimination. 248 The court stated that it was "not within our constitutional
tradition to enact laws" that denied persons equal protection of the law. 249

239. Id. at 630.
240. Id. at 631. "To the contrary, the amendment imposes a special disability upon

those persons alone." Id.
241. Romer, 517 U.S. at 631.
242. Id.
243. Id. at 635.
244. Id. at 632.
245. Id.
246. Id. at 633.
247. Romer, 517 U.S. at 633.
248. Id. "The resulting disqualification of a class of persons from the right to seek
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Second, the court found that the "sheer breadth [of the amendment] is
so discontinuous with the reasons offered for it that the amendment seems
inexplicable by anything but animus toward the class that it affects; it lacks
a rational relationship to legitimate state interests., 250  Although other
legislative amendments often refer to "legitimate public policies" that
purport to justify disadvantages those laws may inflict,251 the only
explanation for the law here was hatred of gay and lesbian persons, and of
the rights of others not to associate with them. "The primary rationale the
State offers for Amendment 2," the court noted "is respect for other
citizens' freedom of association, and in particular the liberties of landlords
or employers who have personal or religious objections to
homosexuality. ' 52 The state also cited "its interest in conserving resources
to fight discrimination against other groups.' 253  However, the court
credited neither argument. "The breadth of the Amendment" said the court
"is so far removed from these particular justifications that we find it
impossible to credit them., 254 Because the court could not identify any
"legitimate purpose or discrete objective" to support the amendment, the
court determined that the amendment was impermissible under the
Fourteenth Amendment.255  There was no rational basis to support
legislation that removed existing protections for gay and lesbian persons
and that further removed the ability of gay and lesbian persons to petition
the state or local government for the redress of grievances.

Justice Scalia, in "vigorous" and histrionic dissent, said that the
Supreme Court had "mistaken a Kulturkampf for a fit of spite., 256 Justice
Scalia argued that the legislation properly reflected the "modest attempt of
seemingly tolerant Coloradans to preserve traditional sexual mores against
the efforts of a politically powerful minority to revise those mores through

specific protection form the law is unprecedented in our jurisprudence." Id.
249. Id. "Respect for this principle [of Equal Protection] explains why laws singling

out a certain class of citizens for disfavored legal status or general hardships are rare. A law
declaring that in general it shall be more difficult for one group of citizens than for all others
to seek aid from the government is itself a denial of equal protection of the laws in the most
literal sense." Id.

250. Id. at 632.
251. Id. at 635.
252. Id.
253. Romer, 517 U.S. at 635.
254. Id.
255. Id. "Amendment 2 classifies homosexuals not to further a proper legislative end

but to make them unequal to everyone else. This Colorado cannot do. A State cannot so
deem a class of persons a stranger to its laws. Amendment 2 violates the Equal Protection
Clause, and the judgment of the Supreme Court of Colorado is affirmed." Id. at 636.

256. Id. at 636 (Scalia, J., dissenting) (emphasis added).
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use of the laws. 257 He said that the amendment did nothing more than
prohibit "special treatment of homosexuals," and that the court's
"unassailable" holding in Bowers v. Hardwick provided a rational basis for
the legislation.258 Justice Scalia accused the court of "[taking] sides in the
culture wars," and stated that the voters of Colorado "adopted an entirely
reasonable provision" that merely denies preferential treatment to
homosexuals.259

The decision in Romer found that homophobic legislation that denied
equal protection of the law could not withstand a rational basis challenge.
Romer would later be one of the decisions cited by the Massachusetts
Supreme Judicial Court as support for allowing same-sex couples the equal
protections of marriage. The Massachusetts court noted that like
"Amendment 2" to the Colorado Constitution, the prohibition against
same-sex marriage "impermissibly 'identifies persons by a single trait and
then denies them protection across the board.'",60

In finding that an anti-gay amendment was an unconstitutional
violation of equal protection, the Romer decision set the stage for
subsequent courts to question and strike down laws that discriminated
against gay and lesbian persons. The Romer decision was not always
interpreted expansively, however.26'

257. Id. (Scalia, J., dissenting).
258. Id. at 638, 641 (Scalia, J., dissenting). The proposition that the holding was

"unassailable" was proven wrong in the state court opinions that refused to follow it, the law
review articles that criticized it, and the U.S. Supreme Court's own decision that overruled
it. See Lawrence v. Texas, 123 S. Ct. 2472, 2484 (2003) (Bowers "was not correct when it
was decided, and it is not correct today.").

259. Romer, 517 U.S. at 652-53 (Scalia, J., dissenting).
260. Goodridge v. Department of Public Health, 798 N.E.2d 941, 962 (Mass. 2003)

(quoting Romer, 517 U.S. at 633).
261. In Equality Foundation of Greater Cincinnati v. City of Cincinnati, 128 F.3d

289 (6th Cir. 1997), cert. denied, 525 U.S. 943 (1998), for example, the U.S. Court of
Appeals for the Sixth Circuit upheld a similar anti-gay amendment to the city charter of
Cincinnati. Id. The Sixth Circuit found that the amendment to the city charter did not
adversely affect gay and lesbian persons as much as the Colorado Amendment, in part
because the city charter affected only those people living in the city of Cincinnati rather than
the entire state of Ohio. See id. at 301. See also Bailey v. City of Austin, 972 S.W.2d 180,
190 (Tex. App. 1998). The court's efforts to distinguish Romer are unconvincing, however.
Discrimination is discrimination; animus is animus; and a violation of Equal Protection is a
violation of Equal Protection. The Sixth Circuit erred in not applying Romer to the
referendum before it, and the U.S. Supreme Court erred in not accepting the case for review
and reversal under Romer.
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F. "COMMON BENEFITS" UNDER THE VERMONT STATE CONSTITUTION -
VERMONT CIVIL UNIONS

In 1999, the Vermont Supreme Court ruled that the Common Benefits
Clause of the Vermont Constitution required the state "to extend to same-
sex couples the common benefits and protections that flow from marriage
under Vermont law. 262 The case arose when a gay couple and two lesbian
couples sued Vermont after town clerks refused to issue marriage licenses
because of the state marriage laws.263 The couples had claimed that the
denial of marriage licenses violated the "Common Benefits Clause" of the
Vermont Constitution, which provides in relevant part that:

government is, or ought to be, instituted for the common
benefit, protection, and security of the people, nation, or
community, and not for the particular emolument or
advantage of any single person, family, or set of persons

264who are a part only of that community ....

The couples argued that denying access to a civil marriage license
denied them "a broad array of legal benefits and protections incident to the
marital relation, including access to a spouse's medical, life, and disability
insurance, hospital visitation and other medical decisionmaking privileges,
spousal support, intestate succession, homestead protections, and many
other statutory protections. ' 6s

The Vermont Supreme Court stressed that it was deciding the case
under the Common Benefits Clause of the Vermont Constitution, and not
its federal counterpart, the Equal Protection Clause of the Fourteenth
Amendment of the U.S. Constitution. 266 The court noted that this provision

262. Baker v. State, 744 A.2d 864, 867 (Vt. 1999).
263. Id.; David L. Chambers, The Baker Case, Civil Unions, and the Recognition of

Our Common Humanity: An Introduction and Speculation, 25 VT. L. REV. 5, 5 (2000).
264. Baker, 744 A.2d at 867 (quoting VT. CONST. ch. 1, art. 7).
265. Id. at 870.
266. Id. The Court took considerable pride in relying on the state constitution instead

of the federal constitution: "Vermont's constitutional commitment to equal rights was the
product of the successful effort to create an independent republic and a fundamental charter
of government, the Constitution of 1777, both of which preceded the adoption of the
Fourteenth Amendment by nearly a century." Id. A state constitution may often provide
stronger protection than the federal constitution. See Arizona v. Evans, 514 U.S. 1, 8 (1995);
MARK E. WOJCIK, ILLINOIS LEGAL RESEARCH 17 (Carolina Academic Press 2003). State
constitutions may also identify rights that are not identified expressly in the federal
constitution. Id. See also Goodridge, 798 N.E.2d at 959 ("The Massachusetts Constitution

2004l
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of the state constitution "differs markedly" from its federal counterpart "in
its language, historical origins, purpose, and development. '267 Although
the Common Benefits Clause of the Vermont Constitution might have a
similar purpose to that of the federal Equal Protection Clause, the Vermont
Supreme Court stated that its decisions reflect "a very different approach
from current federal jurisprudence., 268

In construing the particular language of the state constitution, the
Vermont Supreme Court said that its challenge was to remain faithful to the
historical motivating ideals of the framers of the Constitution, "while
addressing contemporary issues that [they] undoubtedly could never have
imagined. 269  In this context, the court first opined that the Vermont
Constitution provided an "affirmative and unequivocal mandate" that the
state government was "established for the common benefit of the people
and community as a whole., 270  The court also found that the Common
Benefits Clause did not prohibit the denial of rights to those without rights,
but instead prohibited "the conferral of advantages or emoluments upon the
privileged., 271 Recognizing that "the principle of inclusion" was one of the
standards to use when determining the constitutionality of a particular

protects matters of personal liberty against government incursions as zealously, and often
more so, than does the Federal Constitution, even where both Constitutions employ
essentially the same language.").

267. Baker, 744 A.2d at 870. The court also noted that although the federal
constitution "may . . . supplement the protections afforded by the Common Benefits
Clause," the federal constitution did not "supplant" the Vermont State Constitution "as the
first and primary safeguard of the rights and liberties of all Vermonters." Id. (citing State v.
Badger, 450 A.2d 336, 347 (Vt. 1982), and State v. Jewett, 500 A.2d 233, 235 (Vt. 1985)).

268. Id. at 871. The court described its approach as being "broadly deferential to the
legislative prerogative to define and advance governmental ends, while vigorously ensuring
that the means chosen bear a just and reasonable relation to the governmental objective." Id.
(emphasis original).

269. Id. at 874.
270. Id. Unlike the federal Equal Protection Clause, which provides that no state

may "deny" the equal protection of the laws, the Vermont Constitution provides that all
Vermonters should enjoy the common benefits of the government. The Vermont Supreme
Court stated that: "Unlike the Fourteenth Amendment, whose origin and language reflect the
solicitude of a dominant while society for an historically-oppressed African-American
minority (no state shall "deny" the equal protection of the laws), the Common Benefits
Clause mirrors the confidence of a homogeneous, eighteenth century group of men
aggressively laying claim to the same rights as their peers in Great Britain, or, for that
matter, New York, New Hampshire, or the Upper Connecticut River Valley." Id.

271. Baker, 744 A.2d at 874. "The same assumption that all the people should be
afforded all the benefits and protections bestowed by government is also reflected in the
second section [of the Common Benefits Clause], which prohibits not the denial of rights to
the oppressed, but rather the conferral of advantages or emoluments upon the privileged."
Id.
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statute, the Vermont Supreme Court stated that the essence of the Common
Benefits Clause was "a vision of government that afforded every
Vermonter its benefit and protection and provided no Vermonter particular
advantage. 272

Thus guided by an approach that reflected a principle of inclusion, the
Vermont Supreme Court expressed difficulty with "the rigid, multi-tiered
analysis evolved by the federal courts under the Fourteenth Amendment"
and federal court labels such as "suspect," "quasi-suspect," and "non-
suspect" when determining what level of judicial scrutiny to give to a
challenged statute.273 274

Against this framework, the court looked at the state government's
purpose "in drawing a classification that includes some members of the
community within the challenged law but excludes others., 275 The court
asked whether the limitation of civil marriage to opposite-sex couples was
"reasonably necessary to accomplish the State's claimed objectives. 276 In
making this determination, the court stated that it would consider:

(1) The significance of the benefits and protections of
the challenged law;
(2) Whether the omission of members of the
community from the benefits and protections of the
challenged law promoted the government's stated goals;
and

272. Id. at 875. After further review of the historical context behind the Vermont
State Constitution, the Vermont Supreme Court concluded that the framers were principally
concerned not with the extension of civil rights, "but with equal access to public benefits
and protections for the community as a whole. The concept at the core of the Common
Benefits Clause was not the eradication of racial or class distinctions, but rather the
elimination of artificial governmental preferments and advantages. The Vermont
Constitution would ensure that the law uniformly afforded every Vermonter its benefit,
protection, and security so that the social and political preeminence would reflect
differences of capacity, disposition, and virtue, rather than governmental favor and
privilege." Id. at 876-77.

273. Id. at 878. The Vermont Supreme Court stated that in harmony with the
"guiding principle of affording the protection and benefit of the law to all members of the
Vermont community," it would "examine the nature of the classification to determine
whether it is reasonably necessary to accomplish the State's claimed objectives." Id.

274. Baker, 744 A.2d at 878.
275. Id.
276. d.
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(3) Whether the government's classification was
"significantly underinclusive or overinclusive. '277

The Vermont Supreme Court acknowledged that the answers to these
questions would not necessarily serve as a substitute for the exercise of
"reasoned judgment" by the court, stating that balancing the interests of
individual liberty with those of society "does not lend itself to the precision
of a scale. 21 8

The principle purpose asserted to justify excluding same-sex couples
was the governmental interest in "furthering the link between procreation
and child rearing. ' 279 The State of Vermont argued that it had "a strong
interest ... in promoting a permanent commitment between couples who
have children to ensure that their offspring are considered legitimate and
receive ongoing parental support." 280 The State argued that the Vermont
Legislature was justified "in using the marriage statutes to send a public
message that procreation and child rearing are intertwined., 281

The Vermont Supreme Court agreed that the State did have "a
legitimate and long-standing interest in promoting a permanent
commitment between couples for the security of their children," and said
that there was little doubt that most births today resulted from natural
conception between one man and one woman.282 But the court found that it
was "equally undisputed that many opposite-sex couples marry for reasons
unrelated to procreation, that some of these couples never intend to have
children, and that others are incapable of having children. 283  Because
marriage is available to opposite-sex couples who never intend to have
children, the court found that the Vermont marriage statute "extends the
benefits and protections of marriage to many persons with no logical
connection to the stated governmental goal."2 4

277. Id. at 879.
278. Id.
279. Id. at 881.
280. Id. The State argued further that the Vermont Legislature "could reasonably

believe that sanctioning same-sex unions 'would diminish society's perception of the link
between procreation and child rearing ... [and] advance the notion that fathers or mothers..

are mere surplusage to the functions of procreation and child rearing." Id.
281. Id.
282. Baker, 744 A.2d at 88 1.
283. Id. (emphasis original). The court stated that "if the purpose of the statutory

exclusion of same-sex couples is to 'further[ ] the link between procreation and child
rearing,' it is significantly underinclusive." Id.

284. Id.
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In addition to finding that the marriage laws offered benefits to many
heterosexual couples who had no intention to raise children, the court
found that "a significant number of children today are actually being raised
by same-sex parents, and that increasing numbers of children are being
conceived by [same-sex] parents through a variety of assisted-reproductive
techniques. 285 The court noted that the Vermont Legislature recognized
the growing number of gay and lesbian parents, and that it had "acted
affirmatively to remove legal barriers so that same-sex couples may legally
adopt and rear the children conceived through such efforts. 286

The Vermont Supreme Court found that if the State's purpose in
limiting marriage to opposite-sex couples was really to legitimize children
and provide for the security of those children, then the Vermont marriage
statutes excluded many same-sex couples that have children that deserve
those same protections.287  The court found that excluding same-sex
couples from the legal protections incident to marriage "exposes their
children to the precise risks that the State argues the marriage laws are
designed to secure against.' 288 The court also found that the State offered
"no persuasive reasoning" to support "the bare assertion" that allowing
same-sex couples to marry would render mothers and fathers a "mere
surplusage to the functions of procreation and child rearing., 289

Finding little support in the state's arguments to continue denying the
benefits of marriage to same-sex couples, the Vermont Supreme Court
turned to the interests of the same-sex couples who were denied the
benefits and protections of marriage. As in the Hawai'i Supreme Court
decision that would have recognized same-sex marriage, the Vermont
Supreme Court looked for guidance in Loving v. Virginia, the U.S.
Supreme Court decision that struck down Virginia's anti-miscegenation
law. In that decision, the U.S. Supreme Court stated that "[tihe freedom to

285. Id.
286. Id. at 882. (citing VT. STAT. ANN. tit. 15A, § 1-102(b) (2002), a statute that

allows the partner of a biological parent to adopt if it is in the child's best interest; VT. STAT.
ANN. tit. 15A, § 1-112 (2002), a statute vesting the family court with jurisdiction over
parental rights and responsibilities when unmarried persons who adopt a minor child end
their domestic relationship).

287. Id.
288. Baker, 744 A.2d at 882 (emphasis original). The court continued: "In short, the

marital exclusion treats persons who are similarly situated for purposes of the law,
differently." Id. (emphasis original).

289. Id. Noting that many opposite-sex couples rely on non-traditional methods of
conception, the court found that "there is no reasonable basis to conclude that a same-sex
couple's use of the same technologies would undermine the bonds of parenthood, or
society's perception of parenthood." Id.
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marry has long been recognized as one of the vital personal rights. '290 The
Vermont Supreme Court found that this language (as well as the holding
itself in Loving v. Virginia) showed that "access to a civil marriage license
and the multitude of legal benefits, protections, and obligations that flow
from it significantly enhance the quality of life in our society. 291 The
court also found that the state marriage laws provided "significant public
benefits and protections,, 292 including:

" The right to receive a portion of the estate of a
spouse who dies intestate;

* Protection against disinheritance through elective
share provisions;

* Preference in being appointed as the personal
representative of a spouse who dies intestate;

* The ability to sue for the wrongful death of a
spouse;

* The ability to sue for loss of consortium;
* The right to workers' compensation benefits;
* The right to spousal benefits guaranteed by statute

to public employees, including health, life,
disability, and accident insurance;

* The opportunity to be covered as a spouse under
group life insurance policies;

* The opportunity to obtain health insurance as the
insured's spouse under an individual health
insurance policy;

* The right to claim an evidentiary privilege for
marital communications;

* Homestead rights and protections;
* The presumption of joint ownership of property,

and the right of survivorship;
* Hospital visitation and other rights that arise

during the medical treatment of a family member;
and

290. Id. at 883 (quoting Loving v. Virginia, 388 U.S. 1, 12 (1967)).
291. Id.
292. Id.
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