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INTRODUCTION

In this paper I apply the Fifth Amendment privilege against self-
incrimination to the compelled production of personal papers, including
personal diaries. In Part I, 1 give the history and the reasoning behind the
constitutional privilege, including an examination of current trends such as
the Court's ruling in United States v. Hubbell.' In Part 11, I highlight the
scope of the privilege and the way it works in practice: Who can claim it
and what the requirements are for a successful claim. In Part 111, I discuss
the privilege as it applies to personal papers, including diaries. I conclude
by expressing the view that the privilege should operate to protect personal
papers and diaries from compelled production without a grant of immunity.

1. Hubbell, 530 U.S. 27 (2000).
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I. HISTORY AND SCOPE OF THE PRIVILEGE AGAINST SELF-
INCRIMINATION

A. DRAFTING THE PRIVILEGE: FROM ENGLISH COMMON LAW TO THE U.S.
CONSTITUTION

The government has a long standing right to compel testimony.2 The
Fifth Amendment gives the privilege (arguably a right) 3 against self-
incrimination by declaring that "no person ... shall be compelled in any
criminal case to be a witness against himself."'4 This privilege can be traced
to ancient Jewish legal tradition.5 It has a long history in the English
common law. 6 The Anglo-American tradition has been "accusatorial as
opposed to [] inquisitorial ... since it freed itself from practices borrowed
by the Star Chamber from the Continent.",7 Although there was not

2. Jerome A. Murphy, The Aftermath of the Iran-Contra Trials: The Uncertain
Status of Derivative Use Immunity, 51 MD. L. REV. 1011, 1012 (1992).

3. Id. at 1012 n.11: The protection against compelled self-incrimination is
customarily referred to as a "privilege." One court, relying on Wigmore, has called it a
"portmanteau concept," embodying a number of common-law privileges. State v.
McKenzie, 17 Md. App. 563, 578-79 n.8A, 303 A.2d 406, 414-15 n.8A (1973). But see
Leonard W. Levy, Origins Of The Fifth Amendment, XV (2d ed. 1986) ("Although the legal
profession customarily refers to the right against self-incrimination as a 'privilege,' I call it a
'right' because it is one."). Levy claims that by incorporating the common-law privilege into
the Fifth Amendment, the framers transformed the privilege into a right. Id.

4. U.S. Const., amend. V.; See also Daniel E. Will, Note, "Dear Diary - Can You
be Used Against Me?": The Fifth Amendment and Diaries, 35 B.C. L. REV. 965, 969-970
(1994):

During the legislative session of the First Congress in 1789,
Representative James Madison introduced the Fifth Amendment,
including the Self-incrimination Clause, as one of several amendments
he wished to propose to the states for ratification. The First Congress
ultimately included the Fifth Amendment as part of the Bill of Rights
proposed to the states on September 25, 1789. The states completed
ratification by December 15, 1791.

5. See Levy, supra note 3, at 433-41. See generally Irene Merker Rosenberg and
Yale L. Rosenberg, In The Beginning: The Talmudic Rule Against Self-Incrimination, 63
N.Y.U. L. REV. 955, 956 (1998) ("In this Article we contrast the American privilege against
self-incrimination with the cognate Talmudic principle that no man may render himself an
evil person.").

6. Watts v. Indiana, 338 U.S. 49, 54 (1949). See generally Levy, supra note 3;
MARK BERGER, TAKING THE FIFIH 1-23, 235-38 (1980) (for an extensive and thorough
account of the historical development of the Fifth Amendment).

7. Michael Edmund O'Neill, The Fifth Amendment in Congress: Revisiting the
Privilege Against Compelled Self-Incrimination, 90 GEO. L.J. 2445, 2466 (2002) (citing
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extensive legislative debate on the privilege,8 the Framers undoubtedly
intended to foster a tension between the government's power to compel
"every man's evidence" 9 and the individual right to refuse incriminating
questions. ' 0 This is why, in America, "society carries the burden of proving
its charge against the accused not out of his own mouth."'"

B. EARLY DEVELOPMENT: BOYD V. UNITED STATES PROTECTED PERSONAL
PAPERS

The Court first used the privilege to limit a prosecutor's power in
Boyd v. United States.12 In Boyd, the government accused Boyd of failing
to pay proper import duties on thirty-five cases of plate glass. 3  The
government obtained a court order requiring Boyd to produce his shipping
invoice for this glass. 14 Boyd complied with the court order because a
failure to produce the invoice, under a statute in effect at the time, has been
treated as a confession to the government's charges.' 5 The government
then used the compelled invoice Boyd provided to prove Boyd's guilt. t6

Boyd appealed to the Supreme Court of the United States, arguing that the

Watts, 338 U.S. at 54).
8. See, e.g., Daniel E. Will, Note, "Dear Diary - Can You be Used Against Me?":

The Fifth Amendment and Diaries, 35 B.C. L. REV. 965, 970 (1994) ("Sparse congressional
debate over adoption of the Self-incrimination Clause in America, however, left unclear
whether the First Congress simply embraced the same policies that prompted the
development of the self-incrimination concept in England, or sought additional safeguards
with the Self-incrimination Clause of the Fifth Amendment.") (citing 8 WIGMORE,
EVIDENCE § 2251, at 324-25 (1961)).

9. United States v. Nixon, 418 U.S. 683, 710 (1974) (noting that constitutional,
common-law, and statutory privileges are "exceptions to the demand for every man's
evidence [and] are not lightly created nor expansively construed, for they are in derogation
of the search for truth.").

10. Murphy, supra note 2, at 1050 ("[Tlhe fundamental public policy debate ...
[on] the Fifth Amendment [is]-how to balance the government's interest in attaining the
truth and the individual's protection against compelled self-incrimination.").

11. See O'Neill, supra note 7. Murphy, supra note 2, at 1050.
12. Boyd, 116 U.S. 616 (1886); see also Samuel A. Alito, Jr., Documents and the

Privilege Against Self-Incrimination, 48 U. PrHT. L. REV. 27, 39 (1986) ("Boyd was also the
Supreme Court's first significant case involving the fourth amendment or the fifth
amendment privilege.").

13. Boyd, 116 U.S. at 617.
14. Id. at 618.
15. Id. at 620.
16. Id. at 618.
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statute that compelled this production violated his privilege against self-
incrimination. 1

7

The Boyd Court found that the statute which authorized this seizure by
the government went even further than "the obnoxious writs of
assistance. ' ' 8 The Court described the writs of assistance as "the worst
instrument of arbitrary power, the most destructive of English liberty, and
the fundamental principles of law, that ever was found in an English law
book" because the writs "placed the liberty of every man in the hands of
every petty officer."19 The Boyd Court stated that "the court attempts to
extort from the party his private books and papers to make him liable for a
penalty or to forfeit his property. 2° Such action violated the Constitution
because "[p]apers are the owner's goods and chattels; they are his dearest
property; and are so far from enduring a seizure, that they will hardly bear
an inspection. 21  Citing landmark English cases on the importance of
personal privacy, the Boyd Court held that compulsory production of
these private papers and books violated the privilege against self-
incrimination because: "It is very certain that the law obligeth no man to
accuse himself; because the necessary means of compelling self-accusation,
falling upon the innocent as well as the guilty, would be both cruel and
unjust; and it would seem, that search for evidence is disallowed upon the

17. Id.
18. Id. at 622-23:

The act of 1863 was the first act in this country, and, we might say,
either in this country or in England, so far as we have been able to
ascertain, which authorized the search and seizure of a man's private
papers, or the compulsory production of them, for the purpose of using
them in evidence against him in a criminal case, or in a proceeding to
enforce the forfeiture of his property. Even the act under which the
obnoxious writs of assistance were issued did not go as far as this, but
only authorized the examination of ships and vessels, and persons found
therein, for the purpose of finding goods prohibited to be imported or
exported, or on which the duties were not paid, and to enter into and
search any suspected vaults, cellars, or warehouses for such goods. The
search for and seizure of stolen or forfeited goods, or goods liable to
duties and concealed to avoid the payment thereof, are totally different
things from a search for and seizure of a man's private books and papers
for the purpose of obtaining information therein contained, or of using
them as evidence against him.

19. Boyd, 116 U.S. at 625 (citing James Otis, 1761, Boston).
20. Id. at 624.
21. Id. at 627-28.
22. Id. at 626 (citing Entick v. Carrington and Three Other King's Messengers, 19

Howell's State Trials, at 1029 (Lord Camden)).

2004]











NORTHERN ILLINOIS UNIVERSITY LAW REVIEW

this is not, as Cole suggested, a standard rigorous enough to independently
confirm the existence and authenticity of all such private documents held
by a person. The government's request must be more circumscribed unless
greater proof of content can be provided. The holding in Hubbell, by
upholding Fisher and Boyd, suggests that the proper rule for private papers
is that government can only seek a narrow group of documents that are of
unquestionable relevance in an investigation.229 This is a tougher standard.
It will be difficult for the government to establish that a series of private
subpoenaed documents are of unquestionable relevance to the investigation
without some knowledge as to the content of such documents. But, where
the government has no knowledge as to content, a situation in which
relevance, particularly the unquestionable kind, would be a near impossible
burden to meet, I suggest that the government cannot compel a person to
turn over these documents. Further, it would be inappropriate for the Court
to engage in any in camera inspection of the sought documents to
determine if the government is correct that the documents are relevant
unless the government proffered 230 a specified list of crimes it was
investigating with these subpoenas as well as the content of the evidence
the government expected to find in the narrow group of requested
documents which are of clear relevance to the investigation. Therefore, the
government should bear the burden of proving the possession of these
documents and their existence, in addition to proving the documents'
relevance, a burden that must nearly always reference the documents'
content, just as proving possession and existence must nearly always
reference content.

Undoubtedly the government will sometimes meet this particularized
burden of showing, by whatever applicable standard,23' possession,
existence, and relevance of a set of documents. For example, if the
government can prove that a specific series of diary entries exist, that the
target possesses them, and that these documents are relevant to an
investigation, then they can meet the Fisher test. The situation of Senator
Bob Packwood illustrates this. Packwood was not a case involving a
subpoena for an entire personal diary without governmental knowledge of
the diary's contents, possession by the target, or relevance to an
investigation. In Packwood's case, the government had met all three
factors. The government had knowledge of the contents of Packwood's
diary, its possession by him, and its relevance to the investigation. The
Senator established proof of a personal diary because when he faced

229. Fisher, 425 U.S. at 401, n.7.
230. Ex parne if disclosure would compromise an ongoing investigation.
231. See Clemens, supra note 185.
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congressional investigation, instead of invoking the privilege, he "offered
information from his diaries during his Ethics Committee deposition, thus
informing the committee that the diaries existed and contained information
relevant to the investigation. 232 Packwood provided further verification
when he negotiated a deal allowing the committee to examine his diaries,
which they did.233 Packwood broke the deal "after the committee sought
information from the diaries outside of the initial scope of the
investigation.2 34 At this point, Packwood had provided the government
with knowledge of the contents of the diaries and the relevance of the
diaries to the investigation. By the time Packwood, in February of 1994,
went to the United States District Court for the District of Columbia to seek
protection under the Fifth Amendment for the contents of his diaries, it had
become too late. 35 That Court ordered Packwood to comply with the
subpoena and turn over his diaries to the committee after holding.23 6 After
the Supreme Court denied a stay of the district court order pending appeal,
Packwood agreed on March 15, 1994 to turn over his diaries.237

Packwood supports the proposition that the government can compel a
person to disclose personal papers, such as a diary, when the government
meets the test of showing possession by the target, knowledge, and
relevance. The latter two factors relate to content, of which the government
had knowledge in Packwood. Packwood is distinguishable from many
other cases of a subpoenaed diary. For example, Packwood provided the
government with knowledge of his diary's content and waived the
privilege's protection by selectively using parts of a diary in an attempt to
publicly vindicate himself before an investigative body.238 Then Packwood
attempted to hide behind the privilege when the aforementioned
investigative body sought the diary he had already made known.
Packwood's earlier action had to be interpreted as a waiver of the privilege
against self-incrimination. Just as a witness cannot testify on direct

232. Will, supra note 8, at 965.
233. Id.
234. Id.
235. Id. at 966 (citing S. Select Comm. on Ethics v. Packwood, 845 F. Supp. 17

(D.D.C. 1994)).
236. Id. (The Court held "that the Fifth Amendment does not protect the contents of

any personal papers, and therefore does not protect Senator Packwood's personal diaries
from the reach of the Ethics Committee subpoena.").

237. Id. (citing Packwood v. S. Select Comm. on Ethics, 510 U.S. 1319 (1994)).
238. See Garner v. United States, 424 U.S. 648 (1976) (holding that in the ordinary

case an individual under compulsion to make disclosures as a witness, who reveals
information instead of claiming the privilege, loses the benefit of the privilege. This is so
because if such a witness makes disclosures instead of claiming the privilege, the
government has not "compelled" him to incriminate himself).
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examination and then invoke the privilege when the prosecutor seeks to
cross examine on the same topic, 239 a person cannot selectively cite a diary
and then assert the privilege to protect the rest of the diary. Packwood
could have demonstrated his desire to protect his personal papers by
asserting the privilege throughout the investigation. But by bringing part of
the diary into light during an investigation, Packwood provided proof that
the personal document existed and that its contents were relevant to the
investigation. This natural limitation on the privilege does not mandate that
broad subpoenas for a diary or other private papers are enforceable when
the government lacks any information regarding the existence, possession,
or relevance of personal papers, including a diary.

There are other situations whereby an entire diary or set of personal
papers could be subpoenaed after the government meets a test for
particularity. The fact alone that a person regularly records events should
not be enough to allow a subpoena covering all of the person's regular
recording of events. Take, for example, a situation when the government
can prove that a person regularly uses a specific calendar, either paper or
electronic, to record meetings or telephone messages. In such a case, the
government could often prove, especially with the reasonable particularity
standard, that this specific calendar should be produced, just as they could
subpoena a lone hardbound notebook diary that a target had been noted
writing in. In such a case, the government could secure a subpoena because
they have witnesses who would aver as to the existence, possession, and
relevance of this personal calendar, including content. This situation is
especially true in a case where the calendar was filled out by a third party,
such as a personal assistant or secretary, as in Martha Stewart's case. 24 On
such facts as these, the calendar would no longer be a personal paper due to
the fact that it had been voluntarily handed over to a third party for a

239. But see Brown v. United States, 356 U.S. 148 (1958) (stating that a witness who
is compelled to take the stand has no occasion to invoke the privilege against self-
incrimination until testimony is sought to be elicited, which will in fact tend to incriminate,
and that it would indeed be irrelevant for him to do so).

240. See, e.g., Constance L. Hays & Leslie Eaton, The Martha Stewart Verdict: The
Overview; Stewart Found Guilty of Lying in Sale of Stock, N.Y. TIMES, Mar. 6, 2004, Al:

[The jury's decision to convict] was especially influenced by the
testimony of Ms. Stewart's assistant, Ann E. Armstrong, who cried on
the stand but also told the court that she had taken a particular telephone
message about ImClone from Mr. Bacanovic on Dec. 27, 2001, one that
did not match what Mr. Bacanovic told investigators he left. The same
message, 'Peter Bacanovic thinks ImClone is going to start trading
downward,' was later partly erased by Ms. Stewart after a telephone
conversation with her lawyer, Ms. Armstrong said.
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significant period of time. 24 And, where a historic practice by a party can
be established by the government, the government could even meet the
tests of reasonable particularity for the part of a calendar that they did not
have specific information on. For example, if the government can prove
that Stewart used a Blackberry handheld computer to write notes to her
secretary about her calendar on five separate occasions in one month, then
a court can reasonably extrapolate from the information provided that the
government met the burden of proving with reasonable particularity that
Stewart communicated to her secretary on more than those five occasions.
But, it would clearly be inappropriate for the government to use evidence
that a person typically keeps a particular calendar at work as a basis to
request that the person provide any and all personal papers in their
possession showing the arrangements of meetings. Such a request would
not only serve as a contempt and perjury trap, it would circumvent the
reasonable particularity requirements of showing the existence of this
content as well as the relevance of the other scheduling documents.
Similarly, evidence that a 16-year-old female relative of former President
Bill Clinton kept a journal of all her private thoughts in a little book with a
flowery cover and a built-in-lock under her bed could provide support for
requiring production of this document in a case brought by Starr to recoup
the babysitting funds she had evaded paying taxes on. But, it would be
inappropriate for this evidence to provide a basis for a subpoena requesting
the production of any and all information regarding her private thoughts
that this girl put down. This would be inappropriate even if the
government placed a reasonable time limit on its request, for example, by
limiting the request to a period contemporaneous with the time they
established that she used the aforementioned flowery cover diary. Allowing
such a request would circumvent the existence requirement. Just as the
Hubbell Court approvingly cited the Doe Court's rejection of subpoenas
which "sought several broad categories of general business records 242

because they would involve testimonial incrimination, the post-Hubbell
Court should reject as unsound any subpoenas which seek several broad
categories of general personal papers, including diaries.

As a policy matter, if broad subpoenas for private papers were allowed
without making the government meet a high burden, the prosecution's
arguable benefits from such an intrusive policy would be outweighed by
the fear of intrusion into every citizen's life. While the first such subpoena

241. Couch, 409 U.S. at 334-35.
242. Hubbell, 530 U.S. at 45 ("The Doe subpoenas also sought several broad

categories of general business records, yet we upheld the District Court's finding that the act
of producing those records would involve testimonial self-incrimination.").
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might result in some truthful evidence helpful during a prosecution, such a
holding would have an enormous chilling effect on every person's storage
of personal reflections or recollections.243 Such a holding would mean that
prescient people would draft personal recollections knowing that they may
later be compelled to produce these so-called innermost thoughts, which
could then be used against them during a prosecution. These people would
eschew honest reflection in favor of penning self-serving and selective
recollections of events. The adoptions of such methods would circumvent
the design of a rule to allow compelled production of personal papers,
which is intended to help investigate and prosecute criminal activity, while
concurrently obliterating the potential for the reflection in which many
scholars suggest criminals engage. If criminals really do break the law after
consciously weighing the consequences of such actions evaluating the
examples made of previous lawbreakers, 24 then allowing the subpoena of
personal papers would undoubtedly chill the reflection our justice system
depends upon as justification for punishment. Such weighing of potential
penalties would become very risky if diaries would be subpoenaed unless
they were transcribed by a person's attorney. Since most people
undoubtedly cannot afford to consult an attorney to pen these reflections,

243. See Suzanne Rosenthal Brackley, Constitutional Law: Now It's Personal:
Withdrawing the Fifth Amendment's Content-Based Protection for All Private Papers in
United States v. Doe, 60 BROOK. L. REV. 553, 585-86 (1994):

Because an individual's inner thoughts become more vulnerable to
governmental intrusion once they are conveyed to paper, there is a very
real need to retain a content-based fifth amendment privilege for private
papers. Without such protection for papers that are private in nature,
creativity and personal expression may be chilled, as individuals may
justly hesitate to record thoughts solely for their own benefit or pleasure
... . Such private papers may contain deeply personal confessions.
Whether incriminating or "innocent," one's confessions in personal
papers are the equivalent of private thoughts. The government should
not have access to the same thoughts that it cannot force the individual
to utter merely because those thoughts were recorded for personal use.
The Fifth Amendment was designed to protect individuals from such
invasions into their minds. To dispense with such protections, and allow
the government to extract information more conveniently from criminal
suspects, undermines the meaning and importance of this deeply
ingrained law.

244. See Mary Sigler, Contradiction, Coherence, and Guided Discretion in the
Supreme Court's Capital Sentencing Jurisprudence, 40 AM. CRIM. L. REV. 1151, 1155
(2003) ("General deterrence . . . imposes punishment with the intention of discouraging
future acts of wrongdoing ... it aims at deterring people generally ... by making a public
example of the offender."); see also 18 U.S.C. § 3553 (a)(2)(B) (2000) (identifying among
the justifications for punishment that inform the Federal Sentencing Guidelines, that the law
serve "to afford adequate deterrence to criminal conduct.").

[Vol. 25
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such a rule would drastically reduce the reflection people engage in,
increasing the amount of crime committed all while not facilitating further
convictions and resulting in a grave loss of privacy for all.

2. Phase Two - Verifying Existence, Location, and Authenticity Prior to
Compelled Production

Phase two involves determining whether the act of production is
incriminating. Cole explained that "[i]f the information that is
communicated by the act of production (e.g., the existence, location, and
authenticity of the documents produced) 'would furnish a link in the chain
of evidence needed to prosecute the [witness,]' then the privilege should be
upheld. ''245 This portion of the ruling simply created a cautionary tale for
prosecutors. If any of the information provided by subpoena is deemed
testimonial, then government must, before a prosecution of an immunized
person, prove that no evidence will be presented at trial that is derivative of
the compelled testimonial evidence. The key to this analysis is the question
of what is testimonial.246

The government cannot argue that the compelled evidence they gained
was not incriminating where the evidence at trial was derived from the
compelled evidence. The burden to prove independent possession of such
evidence is high in cases where the act of producing such evidence under
compulsion is deemed testimonial. With the death of the manna from
heaven approach, the government will now be well-served by placing, in
camera, all the information they gathered prior to the compelled and
immunized production of documents from a target or witness so that they
do not lose the ability to prosecute after this disclosure.247

3. Phase Three - Kastigar Immunity Inquiry

Phase three involves the Kastigar immunity inquiry. Cole noted that a
court which finds that an act of production of documents is testimonial and
incriminating "will uphold a witness's assertion of the privilege against
self-incrimination and will not grant a motion to compel production by the

245. Cole, supra note 48, at 186 (citing Hubbell, 530 U.S. at 38).
246. See supra Part II.
247. See supra text at notes 116-118.
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prosecution., 248 As the Court noted in Hubbell, any convictions that used
such impermissible evidence must be vacated. 249

E. HUBBELL CONCURRENCE DEEMS ANYONE WHO PRESENTS EVIDENCE A
WITNESS AND WOULD REQUIRE IMMUNITY FOR ANY COMPELLED EVIDENCE

In his Hubbell concurrence, Justice Clarence Thomas claimed that the
Hubbell majority wrongly analyzed the privilege, though he noted that the
issue had not been raised below and thus could not be considered.25° Justice
Thomas explained that the Hubbell majority held that only witnesses can
qualify for the privilege.251 Relying on prior cases, the Hubbell majority
defined "'witness' as a person who provides testimony, and thus restricts
the Fifth Amendment's ban to only those communications 'that are
'testimonial' in character.' 252 But Justice Thomas noted that the Court had
never "undertaken an analysis of the meaning of [witness] at the time of the
founding., 253 Justice Thomas' own research found "substantial support for
the view that the term 'witness' meant a person who gives or furnishes
evidence, a broader meaning than that which our case law currently
ascribes to the term., 254

In the views of Justice Thomas and Justice Antonin Scalia, the Boyd
Court hewed to the Founders understanding that "'witness' means one who
gives evidence., 255 Justice Thomas therefore wrote in Hubbell that it was
Fisher's wrongheaded rejection of the Founders' understanding of witness
that "permit[ed] the Government to force a person to furnish incriminating
physical evidence and protecting only the 'testimonial' aspects of that
transfer., 256 Thomas faulted the Fisher Court for "fail[ing] to examine the
historical backdrop to the Fifth Amendment," a fault that created "a
difficult parsing of the act of responding to a subpoena duces tecum, ', 257 a

248. Cole, supra note 48, at 187.
249. See supra Part 11 (B) (1-2).
250. Hubbell, 530 U.S. at 56 ("None of the parties in this case has asked us to depart

from Fisher, but in light of the historical evidence that the Self-Incrimination Clause may
have a broader reach than Fisher holds, I remain open to a reconsideration of that decision
and its progeny in a proper case.").

251. Id. at 49.
252. Id. at 49-50.
253. Id. at 50.
254. Id.
255. Id.
256. Hubbell, 530 U.S. at 56 (citing Fisher, 425 U.S. at 408).
257. Id.

[Vol. 25



PROTECTION OF PERSONAL PAPERS AND BOYD

parsing that he recognized that the Hubbell majority was attempting to
rectify.

But Justice Thomas wanted to go further than the minor tweaking
given by the majority in Hubbell. Private papers, including diaries, will
gain great protection if, in a future case, the Hubbell concurrence of
Justices Thomas and Scalia hold sway. 58 This idea is not far fetched. For
example, in Crawford v. Washington,259 Justice Scalia recently redefined
the Sixth Amendment's Confrontation Clause by similarly looking back
towards the Founders' original conception. Justice Scalia explained in
Crawford that a hearsay exception will only survive a Sixth Amendment
Confrontation Clause challenge if this exception existed at the time of the
founding.26 ° If the views of Justices Scalia and Thomas persuade three
other Justices when a party seeks reversal of Fisher,261 the Court would
declare that the Fifth Amendment's privilege against self-incrimination
incorporated the conception of witness as it was at the time of the founding.
The Court will hold that term "witness," at the time of the founding,
applied to anyone who gives evidence. Therefore, before a governmental
subpoena can trump a person's invocation of the privilege, the government
must immunize the person with use and derivative use immunity.

CONCLUSION

The Fifth Amendment's privilege against self-incrimination serves as
the primary bulwark against prosecutors' power increasing indefinitely. 262

If personal documents lose protection, the resulting damage to our free
society would be devastating. America would become far more receptive to
a future totalitarian regime. Professor Jacob Stein, a former Independent
Counsel and a defense attorney, noted that "the only limits on prosecution
are budgetary. 263 This is problematic because, as former Watergate

258. Hubbell, 530 U.S. at 49-56.
259. Crawford v. Washington, 124 S. Ct. 1354 (2004).
260. Id. at 1356.
261. See supra note 245.
262. There is arguably an alternative protection for personal documents: "[T]he

Griswold right to privacy, based on penumbras emanating from the Fifth and other
amendments, may provide an arguable alternative protection for the contents of personal
documents." See, e.g., Fisher, 425 U.S. at 416 (Brennan cites Griswold to support Fifth
Amendment protection of privacy); In re Grand Jury Proceedings, 632 F.2d 1033, 1043 (3d
Cir. 1980) (Third Circuit relies on Griswold to support Fifth Amendment protection of
privacy after Doe); LaVacca, supra note 181, at 415-17 (commentator asserts that Griswold
right to privacy should protect contents of personal diaries). Will, supra note 8, at 984.

263. Professor Jacob Stein, Lecture at the Advanced Evidence class at Georgetown
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prosecutor and defense attorney Sam Dash explained, close to 90 percent of
people surveyed confidentially admit to conduct that, if proven in a court of
law, could bring them jail time.264 "It is not the honest against the crooked,
it is all of us," Dash said.265

Even if prosecuting every person who may have committed a crime
qualified as a worthy goal, such a goal would be impossible to meet. A
society that prosecuted each crime could not maintain itself. The lessons
learned from the totalitarian regimes in the former Soviet Union and Nazi
Germany should deter America from going down the path of ubiquitous
surveillance coupled with untrammeled governmental authority, despite
claims of emergency. Adolph Hitler seized power in Germany and started a
murderous and genocidal reign of terror using powers granted to the
German executive under Article 48 of the Weimar Constitution, a provision
which was set to only be invoked during an emergency. Under the
American Constitutional system, the prosecutor must carry the burden of
proving a charge against the accused. Prosecutors must not be allowed to
compel people to assist the government in fishing expeditions aimed at
seizing a person's personal papers as evidence to use them against them,266

regardless of whether this result comes from the proper application of the
Fisher test 267 or from a revision of the privilege in historical context.268

Without such a limit, innocence itself will be condemned as America turns
into a police state where law enforcement officials can examine any
person's personal papers with impunity. Founding Father John Adams
declared:

It is of more importance to [the] community that innocence
should be protected than it is that guilt should be punished,
for guilt and crimes are so frequent in the world that all of
them cannot be punished, and many times they happen in
such a manner that it is not of much consequence to the
public whether they are punished or not. But when
innocence itself is brought to the bar and condemned...
there [is] an end to all security whatsoever. 269

University Law Center (Mar. 27, 2004).
264. Sam Dash, Lecture at the Criminal Justice class at Georgetown University Law

Center (Feb. 8, 2002).
265. Id.
266. Cf, O'Neill, supra note 7.
267. See supra Part III (C-D).
268. See supra Part III (E).
269. JAMES S. KUNEN, How CAN You DEFEND THOSE PEOPLE? vii (Random House
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Given this statement, Adams would be pleased if the modem Court
sided with the sentiment of the Boyd Court's holding that compulsory
production of personal papers are unconstitutional because such searches
confound "the innocent ... with the guilty." 270

1983) (citing to 3 LEGAL PAPERS OF JOHN ADAMS 242 (L. Kinvin Wroth & Hiller B.
Zoebel, eds., 1965)).

270. Boyd, 116 U.S. at 629.
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