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NORTHERN ILLINOIS UNIVERSITY LAW REVIEW

reduction cannot reduce the total judgment by more than 50%.9 3 The court
in Bernier sustained the constitutionality of this provision against attacks
based on equal protection and special legislation grounds, and also rejected
an attack based on an alleged conflict between this provision and the federal
Social Security Act.94

H. PUNITIVE DAMAGES ABOLISHED

Public Act 84-7 enacted a provision, now section 2-1115 of the Code
of Civil Procedure,95 which provides: "In all cases, whether in tort, contract
or otherwise, in which the plaintiff seeks damages by reason of legal,
medical, hospital, or other healing art malpractice, no punitive, exemplary,
vindictive or aggravated damages shall be allowed., 96 The court in Bernier
sustained this provision, rejecting claims that it violated constitutional due
process and equal protection provisions and constituted special legislation.97

I. PLAINTIFF'S ATTORNEYS' FEES

Public Act 84-7 also established a sliding scale of the allowable fees
that an attorney may charge in representing a plaintiff in a medical
malpractice action.98 The provision defines a contingent fee as "any fee
arrangement under which the compensation is to be determined in whole or
in part on the result obtained" and provides that it may not exceed one-third
of the first $150,000 recovered, one fourth of the next $850,000 recovered,
and one fifth of any amount over $1 million.99 In determining any lump
sum contingent fee, any future damages recoverable by the plaintiff in
periodic installments shall be reduced to a lump sum value.10 The statute
also provides that the trial court may review contingent fee agreements for
fairness. "In special circumstances, where an attorney performs extraordi-
nary services involving more than usual participation in time and effort the
attorney may apply to the court for approval of additional compensation."'

The Bernier decision sustained this provision, reversing the trial
court's determination that it violated "the separation-of-powers clause by
invading the authority of the judicial branch to oversee the activities of
attorneys, that it violated due process, that it may deny plaintiffs access to

93. 735 ILL. COMP. STAT. 5/2-1205(3) (2004).
94. Bernier, 497 N.E.2d at 774-76.
95. 735 ILL. CoMP. STAT. 5/2-1115 (2004).
96. Id.
97. Bernier, 497 N.E.2d at 776-77.
98. Currently 735 ILL. CoMP. STAT. 5/2-1114 (2004).
99. 735 ILL. COMP. STAT. 5/2-1114(a) (2004).

100. 735 ILL. CoMP. STAT. 5/2-1114(b) (2004).
101. 735 1L. COMP. STAT. 5/2-1114(c) (2004).
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the courts, and that it constituted special legislation and violated principles
of equal protection." 102

J. RES IPSA LOQUITUR

The Civil Practice Act codifies a version of res ipsa loquitur applicable
in cases of "alleged medical or dental malpractice.' ' 10 3 The codification is
essentially the same as the common-law doctrine. 104

K. STATUTES OF LIMITATIONS AND REPOSE

Special statutes of limitations and repose apply to action for damages
for injury or death against "any physician, dentist, registered nurse or
hospital ... arising out of patient care."' 1 5 There is a two-year limitation
period based on the discovery rule and a four-year statute of repose. If the
person entitled to bring the action was under the age of 18 when the cause
of action accrued, then the plaintiff has eight years from the date of the "act
or omission or occurrence" that gives rise to the cause of action, but in no
event can the cause of action be brought after that person's 22nd birth-
day.1°6 The Illinois Supreme Court held this statute constitutional in
1979. 107

L. EXPERT WITNESS STANDARDS

Beginning in 1985, the Code of Civil Procedure introduced criteria to
be used by the trial court in determining whether a proposed expert witness
qualifies as an expert and can testify "on the issue of the appropriate
standard of care."'1 8 Although this statute is not limited on its face to
medical negligence cases, it applies to cases in which "the standard of care
given by a medical profession[al] is at issue,"' 9 and those will almost
always be medical malpractice cases.

Prior to the 2005 amendments, the statutory standards were:

(a) Relationship of the medical specialties of the witness to
the medical problem or problems and the type of treatment
administered in the case;

102. Bernier, 497 N.E.2d at 777.
103. 735 ILL. COMP. STAT 5/2-1113 (2004).
104. See Walker v. Rumer, 381 N.E.2d 689 (Ill. 1978).
105. 735 ILL. COMP. STAT. 5/13-212(a) (2004).
106. 735 ILL. COMp. STAT. 5/13-212(b) (2004).
107. Anderson v. Wagner, 402 N.E.2d 560, 562-72 (Ill. 1979).
108. 735 ILL. COMP. STAT. 5/8-2501 (2004).
109. Id.
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(b) Whether the witness has devoted a substantial portion
of his or her work" time to the practice of medicine,
teaching or University based research in relation to the
medical care and type of treatment at issue which gave rise
to the medical problem of which the plaintiff complains;

(c) whether the witness is licensed in the same profession
as the defendant; and

(d) whether, in the case against a nonspecialist, the witness
can demonstrate a sufficient familiarity with the standard of
care practiced in this State."'

The 2005 amendment strengthened the first standard, concerning the
relationship between the expert's specialty and the medical issues in the
case, as follows: "Whether the witness is board certified or board eligible,
or has completed a residency, in the same or substantially similar medical
specialties as the defendant and is otherwise qualified by significant
experience with the standard of care, methods, procedures, and treatments
relevant to the allegations against the defendant."'" 2  It also amended
subsection (c) to read, "whether the witness is licensed in the same
profession with the same class of license as the defendant if the defendant is
an individual." 1

3

Although the trial court has some discretion in the application of these
standards, it is undoubtedly a narrowly bounded discretion. The purpose, of
course, is to prevent a plaintiff in a medical malpractice case from getting to
the jury through an expert witness who is not a "real" expert in the field,
such as one who is not board certified in the same field as the defendant, or
who is a professional expert witness.

M. JOINT AND SEVERAL LIABILITY

Calls for medical malpractice tort reform usually include a plea to
abolish joint and several liability and replace it with several liability. Under
the traditional form of joint and several liability, if more than one defendant
is found liable to the plaintiff, judgment is entered against all defendants in
the full amount of the plaintiffs damages, and plaintiff can satisfy his
judgment in whole or in part from any or all of the defendants found liable.
Of course, the plaintiff is entitled to only one satisfaction. As a practical

110. 735 ILL. COMP. STAT. 5/8-2501 (amended 2005).
111. 735 ILL. COMP. STAT. 5/8-2501 (2004).
112. 735 ILL. CoMP. STAT. 5/8-2501 (amended 2005).
113. Id.
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matter, now that contribution is routinely available, a defendant who has
had to pay more than its proportionate share of the damages can recover the
excess from the other defendants who have paid less, if they have the
resources. This has the effect of shifting the risk of uncollectibility to the
defendants. If all defendants are collectible, then after adjustments through
the mechanism of contribution, each defendant will wind up paying no
more than its proportionate share.

Under several liability, if two or more joint tortfeasors are found liable
to the plaintiff, judgment is entered against each liable defendant only in
proportion to that defendant's share of the total fault. For example, under
several liability, judgment will be entered against a defendant whose share
of the total fault is 30% for only 30% of the plaintiff s damages, leaving the
plaintiff to collect the rest (if she can) from the other liable defendants.
Thus, several liability shifts the risk of uncollectibility to the plaintiff.

Today, some jurisdictions have retained traditional joint and several
liability for all cases, some have adopted several liability for all cases, but
about half of U.S. jurisdictions (including Illinois) have compromised
between the two and have adopted some hybrid form, incorporating aspects
of both.1 14 Illinois' hybrid, in my view, is one of the best.'15 In most cases,
the statute provides:

[a]ll defendants found liable are jointly and severally liable
for plaintiff s past and future medical and medically related
expenses. Any defendant whose fault, as determined by the
trier of fact, is less than 25% of the total fault attributable
to the plaintiff, the defendants sued by the plaintiff, and any
third party defendant except the plaintiffs employer, shall
be severally liable for all other damages. Any defendant
whose fault, as determined by the trier of fact, is 25% or
greater of the total fault attributable to the plaintiff, the de-
fendants sued by the plaintiff, and any third party defen-
dants except the plaintiff's employer, shall be jointly and
severally liable for all other damages.' 16

This has the effect of retaining joint and several liability as to all defendants
whose share of the total fault (as defined) is 25% or greater, but making
those defendants whose share of the total fault is less than 25% only
severally liable.

114. See Edward J. Kionka, Recent Developments in the Law of Joint and Several
Liability and the Impact of Plaintiffs Employer's Fault, 54 LA. L. REV. 1619, 1630-34.
(1994).

115. See 735 ILL. COMP. STAT. 5/2-1117 to 2-1118 (2004).
116. See 735 ILL. COMP. STAT. 5/2-1117 (2004).
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The interesting thing about Illinois, however, is that the next section of
the statute 17 provides: "Notwithstanding the provisions of Section 2-1117,
in any medical malpractice action, as defined in Section 2-1704, based
upon negligence, any defendants found liable shall be jointly and severally
liable."' 18 One might wonder, why would medical malpractice cases be an
exception to the general rule, such that traditional joint and several liability
applies to all defendants regardless of how small a given defendant's share
of the fault might be?

The answer is that the medical profession itself sought this exception.
In medical negligence cases involving multiple defendants, a given
defendant did not want to be put in the position of arguing in favor of a high
degree of liability for other defendants in order to minimize that defen-
dant's share of the fault. If Illinois' hybrid rule applied, a defendant whose
share would arguably be low would necessarily have to attempt to shift the
blame to the other defendants in order to try to come in under the 25%
threshold and thereby reduce his or her damages exposure. The medical
professionals want to be able to present a united defense, arguing nonliabil-
ity as to all defendants. In addition, since defendants in medical negligence
cases are typically insured, frequently by the same insurance company, or
are otherwise collectible, several liability offers them no advantage over
traditional joint and several liability. Following payment of the judgment
and adjustment based on contribution, all defendants will wind up paying
no more than their proportionate share of the total liability anyway.

Thus, barring some unforeseen change of position by Illinois' medical
professionals, the tort reformers' plea for a shift to several liability in
medical negligence cases will likely continue to be rejected in Illinois. The
issue has already been addressed. It was not included in the 2005 tort
reform package, Public Act 94-677, suggesting that there was no perceived
need to revisit this issue at this time. 19

V. PUBLIC ACT 89-7

Public Act 89-7, a comprehensive tort reform bill, became effective
on March 9, 1995. This Act was not specifically directed toward medical
malpractice cases; it applied to tort-based personal injury and death cases

117. 735 ILL. COMP. STAT. 5/2-1118 (2004). The special rule for medical
malpractice and toxic tort cases, retaining pure joint and several liability, was found
constitutional in Unzicker v. Kraft Food Ingredients Corp. 783 N.E.2d 1024, 1039-41 (Ill.
2002).

118. 735 ILL. COMP. STAT. 5/2-1118 (2004).
119. Bills to change Illinois to pure several liability across the board are currently

pending in the Illinois General Assembly, but their passage is doubtful. H.B. 4981, S.B.
2893, 94 1h Gen. Assemb. (Ill. 2005).
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generally. But several of its provisions were fully applicable in medical
negligence cases. These included (1) a $500,000 cap on compensatory
damages for non-economic injuries, 120 (2) allocation of fault and several
liability provisions, 12 (3) amendments to the Joint Tortfeasor Contribution
Act, 122 and (4) certain jury instructions. 123 In Best v. Taylor Machine
Works, 124 the Illinois Supreme Court held Public Act 89-7 unconstitutional
in its entirety. Although the Best decision moots the reforms in P.A. 89-7,
we will focus on the caps provision because the 2005 tort reform bill,
Public Act 94-677, includes a new version of non-economic damages caps.

A. THE $500,000 CAP

The most important feature of Public Act 89-7 was the $500,000 cap
on non-economic damages. 125 The cap was premised on certain legislative
findings: (1) limiting non-economic damages will improve health care in
rural Illinois; (2) more than 20 states limit non-economic damages; (3) the
cost of health care has decreased in those states; (4) non-economic losses
have no monetary dimension, and no objective criteria or jurisprudence
exists for assessing or reviewing non-economic damages awards; (5) such
awards are highly erratic and depend on subjective preferences of the trier
of fact; (6) highly erratic non-economic damages awards subvert the
credibility of such awards and undercut the deterrent function of tort law;
(7) such awards must be limited to provide consistency and stability for all
parties and society; and (8) "a federal executive branch working group"
determined that limiting non-economic damages was the most effective step
toward legislative reform of tort law because it reduces litigation costs and
expedites settlement.

In addition to the above legislative "findings," the preamble to Public
Act 89-7 posits certain legislative "purposes" which relate to the limit on
non-economic damages. These stated purposes are: to reduce the cost of
health care and increase accessibility to health care; to promote consistency
in awards; to reestablish the credibility of the civil justice system; to
establish parameters or guidelines for non-economic damages; to protect
the economic health of the state by decreasing systemic costs; and to ensure
the affordability of insurance. 126

120. 735 ILL. COMP. STAT. 5/2-1115.1 (2004).
121. 735 ILL. COMP. STAT 5/2-1116 to 2-1117 (2004).
122. 740 ILL. COMP. STAT 100/3.5 to 5 (2004).
123. 735 ILL. COMP. STAT 5/2-1107.1 (2004).
124. Best v. Taylor Machine Works, 689 N.E.2d 1057 (Il1. 1997).
125. 735 ILL. COMP. STAT 5/2-1115.1 (2004).
126. Pub. Act 89-7, 89th Gen. Assemb. (I1. 1990).
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The preamble also declares, "It is the public policy of this State that
injured persons injured through negligence or deliberate misconduct of
another be afforded a legal mechanism to seek compensation for their
injuries."

127

It is apparent that most of these "findings" are not facts but matters of
opinion that are hotly contested in every tort reform debate. Even the
alleged "facts" - such as that the cost of health care has decreased in states
with caps on non-economic damages - are not supported by the data, and
even if they are shown to be true in a specific instance, it remains to be
shown whether the reason for the decrease is the imposition of caps. In any
event, notwithstanding these "findings," the Illinois Supreme Court
concluded that the cap in P.A. 89-7 violated the special legislation clause of
the Illinois Constitution, 128 and also violated the separation of powers
clause 129 because it invaded the power of the courts to limit excessive
awards of damages, a power it found to be unique to the judiciary. 130

The plaintiffs in Best supported their attack on the "findings" by affi-
davits and other empirical evidence showing that there is no reliable
evidence proving that a limit on non-economic damages corresponds to a
significant impact on the cost or availability of health care or that non-
economic damages and the costs of liability insurance are directly linked.13'
In fact, court filings in the law division of the Circuit Court of Cook County
actually declined from 1980 to 1994.132 The plaintiffs' submissions also
showed that the other supposed effects of caps were speculative or based on
anecdotal evidence.

The court discussed its previous decision in Wright v. Central Du
Page Hospital Ass'n,133 in which it invalidated a $500,000 cap on non-
economic damages that was limited to medical malpractice cases. In
Wright, the limitation on compensatory damages in medical malpractice
actions was determined to be arbitrary and a special law in violation of the
special legislation clause of the Illinois Constitution. The damages limit
conferred a special privilege on medical malpractice tortfeasors by
insulating them from fully compensating plaintiffs for fairly assessed
damages. Consequently, relief to an injured plaintiff depended solely on an
arbitrary classification, in violation of the prohibition against special
legislation.1 34 It would, of course, have been possible for the supreme court

127. Id.
128. ILL. CONST. of 1970, art. IV, § 13.
129. ILL. CONST. of 1970, art. II, § 1.
130. ILL. CONST. of 1970, art. VI, § 1.
131. Best, 689 N.E.2d at 1068.
132. Id.
133. Wright, 347 N.E.2d 736 (I11. 1976).
134. Id.
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in Best to distinguish the Wright case on the ground that a cap applicable
only to health care professionals and hospitals was different from a cap
applicable generally to all tortfeasors. But it did not, finding that even the
broader-based cap in P.A. 89-7 was unconstitutionally discriminatory
because of its disparate impact on different plaintiffs whose claims to non-
economic damages were indistinguishable. We will consider the Best
court's rationale again in reference to P.A. 94-677.

B. JOINT AND SEVERAL LIABILITY REVISITED

Public Act 89-7 also substituted the pure form of several liability for
Illinois' hybrid form of joint and several liability referred to above in all
personal injury and death actions.135 A defendant found liable was

severally liable only for that proportion of recoverable eco-
nomic and non-economic damages, if any, that the amount
of that defendant's fault, if any, bears to the aggregate
amount of fault of all other tortfeasors, as defined in Sec-
tion 2-1116, whose fault was a proximate cause of the
death, bodily injury, economic loss, or physical damage to
property for which recovery is sought. 136

Interestingly, subsection (b) of this provision preserved joint and several
liability as to health care defendants if the caps on non-economic damages
were found to be invalid. 137

The Illinois Supreme Court in Best invalidated the amendment to sec-
tion 2-1117, instituting pure several liability but excepting medical
malpractice plaintiffs, on the ground that the exception for medical
malpractice cases was not rational and therefore created an improper
classification, in violation of the special legislation prohibition. Then,
having invalidated subsection (b), the court found that subsection (a), which
imposed pure several liability as to all other defendants, could not stand
because it could not be severed from subsection (b). Without (b), (a) no

135. 735 ILL. COMP. STAT. 5/2-1117 (2004).
136. Id.
137. 735 ILL. CoMP. STAT. 5/2-1117(b) (2004):

(b) Notwithstanding the provisions of subsection (a), in any healing art
malpractice action based on negligence or wrongful death, any defen-
dants found liable shall be jointly and severally liable if the limitations
on non-economic damages in Section 2-1115.1 of this Act are for any
reason deemed or found to be invalid.
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longer reflected the legislative intent regarding joint and several liability,
and therefore the entire section was unconstitutional. 138

Since the court invalidated the shift to several liability in P.A. 89-7 on
rather narrow grounds, the possibility remains open that a properly drafted
statute establishing several liability across the board would pass constitu-
tional muster. About a dozen states have done just that.139 Nevertheless, as
previously noted, the issue does not appear to be "hot" at present.

C. MEDICAL RECORDS DISCLOSURE

Public Act 89-7 also contained a provision imposing a mandatory
consent requirement by which every patient who files a personal injury
lawsuit was deemed to agree to the unlimited disclosure of his or her entire
medical history, records, and other medical information to any party who
has appeared in the action and who requests that information. 4° This
provision had already been struck down in a companion case, Kunkel v.
Walton,' 41 primarily on separation-of-powers grounds. The court in Best
reaffirmed its holding in Kunkel, finding that the statute was in fatal conflict
with Illinois Supreme Court rules dealing with discovery. 142 The court also
found that the Illinois Constitution's right to privacy was violated by a
provision that gave any litigant access to a patient's confidential medical
records unrelated to the subject matter of plaintiffs lawsuit. 143 A plaintiff-
patient does not, by the simple act of filing suit, consent to ex parte
discussions between his treating doctor and defense counsel, nor does he
consent to disclosure of confidential information unrelated to the subject
matter of his lawsuit. 44 The court found a constitutional source for the
protection of the patient's privacy interest in medical information and
records that are not related to the case, and in preserving patients' fiduciary
and confidential relationships with their physicians. "45

D. JURY INSTRUCTIONS

Public Act 89-7 also included a new provision, section 2-1107.1,' 46

containing three jury instructions to be given in tort actions. One instruc-
tion would have prevented the jury from being informed about the cap on

138. See Best v. Taylor Mach. Works, 689 N.E.2d 1057 (Ill. 1997).
139. Kionka, supra, note 114.
140. 735 ILL. COMP. STAT. 5/2-1003(a) (2004).
141. Kunkel v. Walton, 689 N.E.2d 1047 (I11. 1997).
142. See Best v. Taylor Machine Works, 689 N.E.2d 1057 (I11. 1997).
143. Id.
144. Id.
145. Id.
146. 735 ILL. COMP. STAT. 5/2-1107.1 (2004).
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non-economic or punitive damages. 147  Since the cap itself was held
unconstitutional, that instruction was invalid. The other two instructions
were not necessarily invalid, however, had they stood alone. One of these
jury instructions would have required the court to inform the jury that
compensatory and punitive damage awards are not taxable. 148 The other
instruction would have prevented the jury from being informed that the
plaintiff would not recover any damages if his or her contributory negli-
gence exceeded 50% percent. 149 Because of its determination that the valid
provisions of the act were not severable from the invalid provisions, it
struck these two instructions without expressing any opinion regarding their
constitutionality independent of the act.

E. OTHER PROVISIONS

There were other provisions of P.A. 89-7 that are not material here -
for example, several dealing specifically with products liability actions.
Those provisions also fell because of the Best court's determination that the
unconstitutional provisions were not severable from the remainder of the
act.

F. THE END

Thus, in the final analysis, P.A. 89-7 came to naught. No significant
reform legislation passed in the ten years intervening between P.A. 89-7
and P.A. 94-677, enacted in 2005. Public Act 89-7 was passed and signed
into law during a brief time when Illinois had a Republican House, a
Republican Senate, and a Republican governor, a rare situation in this state.
By the time of the Best decision, the Illinois House once again had a
Democratic majority, and so tort reform faced an uphill climb. In 2003,
Democrats regained the majority in the Illinois Senate and a Democratic
governor took office for the first time since 1977. But even though in 2005
Illinois had a Democratic majority in the Illinois General Assembly and a
Democratic governor, the pressure for further reform, specific to medical
malpractice, had increased during the intervening ten years to the point that
some sort of reform legislation had become a practical necessity.

VI. 2005 MEDICAL MALPRACTICE TORT REFORM: PUBLIC ACT 94-677

Tort reform efforts in Illinois climaxed again in 2004-2005 with (1)
the Maag-Karmeier Illinois Supreme Court election in the Fifth District,

147. Id.
148. Id.
149. Id.
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and (2) the 2005 reform legislation, Public Act 94-677,150 signed into law
by the governor on August 25, 2005. Both campaigns - the election and
the campaign for P.A. 94-677 - featured the theme, "Keep Doctors in
Illinois." One can still see bumper stickers with that slogan, printed on a
green strip in the shape of the wristband a hospitalized patient wears.1 51

Based on the empirical research to date, and on our knowledge of the
litigation system, there is serious question as to whether either of these
"reforms" will produce that effect, but time will tell. How did P.A. 94-677
build on prior legislative reforms? Just as in the case of previous tort
reform legislation, the act operates in several different areas. The main
provisions include:

e A cap on non-economic damage awards of $500,000 for
physicians and $1 million for hospitals; 152

e An increase in the number of medical investigators and
Medial Disciplinary Board members; 53

* Changes to the affidavit of merit (previously discussed),
requiring disclosure of the consulting physician's name,
and that the physician meets the expert witness standards of
the expert witness qualifications statute; 154

e An increase in the standards to be used by the trial court
in certifying expert witnesses;1 55

* The use of annuities for the payment of portions of the
award for medical Costs; 156

* Good faith immunity extended to physicians who provide
free home visits or free care in free clinics; 57

* Allowing physicians to offer grief and apology without
the statement being used against them ("Sorry Works");158

150. Also known by its bill designation, S.B. 475, 94 th Gen. Assemb. (Ill. 2005).
151. See www.keepdoctorsinillinois.org.
152. Pub. Act 94-677, 94"h Gen. Assemb. (I11. 2005).
153. Id.
154. See supra n. 39 and accompanying text.
155. Pub. Act 94-677, 94th Gen. Assemb. (Ill. 2005).
156. Id.
157. Id.
158. Id.
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* Enhanced insurance regulation of med mal insurance;' 59

and

* Good faith immunity for persons reporting to peer review
committees alleged violations of the Medical Practice
Act. '6

A. DAMAGES CAPS

"Once more unto the breach, dear friends, once more ... ,,161 Caps on
non-economic damages are here again, limited (as they were the first time)
to medical negligence cases. The Act adds section 2-1706.5 to the Civil
Practice Act;' 62 subsection (a) provides:

(a) In any medical malpractice action or wrongful death ac-
tion based on medical malpractice in which economic and
non-economic damages may be awarded, the following
standards shall apply:

(1) In a case of an award against a hospital and its
personnel or hospital affiliates, . . . the total
amount of non-economic damages shall not exceed
$1,000,000 awarded to all plaintiffs in any civil ac-
tion arising out of the care.

(2) In a case of an award against a physician and
the physician's business or corporate entity and
personnel or health care professional, the total
amount of non-economic damages shall not exceed
$500,000 awarded to all plaintiffs in any civil ac-
tion arising out of the care.

(3) In awarding damages in a medical malpractice
case, the finder of fact shall render verdicts with a
specific award of damages for economic loss, if
any, and a specific award of damages for non-
economic loss, if any. The trier of fact shall not be

159. Id.
160. Id.
161. Wui SHAKESPEARE, KING HENRY THE Fi'TH, IN THE COMPLETE WORKS OF

WILLIAM SHAKESPEARE 458, 468 (Chancellor Press ed. 1987) (Henry V, urging his soldiers
forward during the siege of Harfleur in 1415).

162. 735 ILL. COMP. STAT. 5/2-1706.5(a) (amended 2005).
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informed of the provisions of items (1) and (2) of
this subsection (a).

Under subsection (b), in a medical malpractice action, if an individual
plaintiff earns less than the state's annual average weekly wage, "any award
may include an amount equal to the wage the individual plaintiff earns or
the annual average weekly wage."' 63

Apparently, the purpose of this section is to cap non-economic dam-
ages at $500,000 per individual defendant who is a physician or other
"health care professional" (including that individual defendant's business or
corporate entity-employer) and $1 million per hospital (including in the cap
both the hospital and any hospital "personnel" found individually liable).
Thus, if two physicians and a hospital are found liable as joint tortfeasors
for a single indivisible injury, the plaintiffs' total non-economic damages
will be capped at $2 million, and the plaintiff(s) cannot collect more than
$500,000 each from the physicians and $1 million from the hospital.

Certain questions arise from the obvious ambiguities in the statute. For
example, what is meant by hospital "personnel"? Suppose a hospital is held
vicariously liable for the negligence of a nurse and an employed physician
and plaintiffs total non-economic damages are $3 million. Under subsec-
tion (a)(2), it would appear that the cap would limit the plaintiff s damages
against the nurse and the doctor to $500,000 each, or a total of $1 million.
Can the plaintiff then recover an additional $1 million from the hospital?
Moreover, how would the caps work if a hospital-employed physician is
responsible for an injury and a hospital nurse aggravates that injury? One
can imagine other uncertain scenarios.

Another striking feature of this statute is that the caps apply to "all
plaintiffs" collectively. This means that if a patient is seriously injured
such that another family member has a claim for loss of services or
consortium, each single cap applies to both claims. It also means that in a
wrongful death case where there are several beneficiaries entitled to
recover, each single cap applies to all the beneficiaries collectively.

Also troublesome is the provision that the caps are to be hidden from
the jury. 164 In my opinion, this sort of paternalistic and dishonest conceal-
ment is always wrong. In addition, it creates serious fairness issues, given
the fact that some knowledgeable jurors will already know about the caps,
while others will not. Therefore, different juries deciding the same case
would be operating in different contexts, depending on who happened to be
in the particular jury pool. It would be preferable to instruct the jury that

163. 735 ILL. COMP. STAT. 5/2-1706.5(b) (amended 2005). The apparent purpose of
this subsection is to respond to criticism that a cap on non-economic damages will fall
hardest on non-wage-earning plaintiffs, such as children, the elderly, and homemakers.

164. 735 IL. COMP. STAT. 5/2-1706.5(a)(3) (amended 2005).
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there is a cap on non-economic damages, but that its verdict should be for
the total economic and non-economic loss and it should disregard the caps;
the court will adjust the verdict based on the caps post-trial.

One can imagine other problematic issues. But an analysis of interpre-
tation issues in section 2-1706.5 is beyond the scope of this article.
However, one issue does need to be discussed here - is section 2-1706.5
constitutional?

In Wright v. Central Du Page Hospital Ass'n,165 a 1976 decision, the
Illinois Supreme Court held that a $500,000 limit on all compensatory
damages in medical malpractice actions' 66 violated the equal protection and
special legislation provisions of the Illinois Constitution. The plaintiffs in
Wright argued that the compensatory damages limit arbitrarily classified
and unreasonably discriminated against the most seriously injured victims
of medical malpractice. The court agreed, holding that the General
Assembly did not have the power to prescribe arbitrary limitations on an
injured plaintiff's compensatory damages. The court found that limitations
on compensatory damages in medical malpractice actions created a special
privilege for medical malpractice tortfeasors by insulating them from fully
compensating plaintiffs for fairly assessed damages. Consequently, relief
to an injured plaintiff depended solely on an arbitrary classification, in
violation of the prohibition against special legislation. 67

In Best v. Taylor Machine Works, 168 a 1997 decision, the Illinois Su-
preme Court held a $500,000 across-the-board cap on non-economic
damages unconstitutional, on several grounds. (By "across-the-board," I
mean the cap applied to all common law, statutory, or other actions for
injuries or wrongful death based on negligence or products liability. It was
not limited to medical malpractice cases.) The first ground was that the cap
violated the special legislation prohibition of the Illinois Constitution.169

The court will review legislation under a "rational basis" standard when, as
with Public Act 89-4 (and, presumably, Public Act 94-677), neither a
fundamental right nor suspect classification is involved. The court will
look at "whether the classifications created by section 2-1115.1 are based
on reasonable differences ... and whether the basis for the classifications is
sufficiently related to the evil to be obviated by the statute."' 70 In Best, the

165. Wright, 347 N.E.2d 736 (Ill. 1976).
166. ILL. REv. STAT. 1975, ch. 70, para. 101.
167. Wright, 347 N.E.2d at 743. The Wright case also invalidated other provisions of

P.A. 79-960: mandatory medical review panels and a provision limiting medical malpractice
insurance rate increases. Justices Underwood and Ryan dissented from the part of the
opinion holding caps unconstitutional.

168. Best, 689 N.E.2d 1057 (Ill. 1997).
169. Id. at 1069-78.
170. Id. at 1071.
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