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THE PSYCHOTHERAPIST-PATIENT PRIVILEGE IN THE FAMiLY COURT

of the defendant's conduct. 171 Many of the courts that have considered the
patient-litigant exception have defined it broadly, finding the exception
applies whenever a plaintiff alleges emotional distress irrespective of
whether the party plans to introduce expert testimony evidence at trial.'7 2

Other more-cautious courts, however, have held that the mere allegation of
emotional distress is not enough to trigger the exception.1 73 Instead, the
privilege remains intact until the party takes affirmative steps to use the
privileged material in furtherance of their case. 174

There is a current split of authority over whether federal courts should
recognize a dangerous person exception to the psychotherapist-patient
privilege based on the duty that was originally set forth in Tarasoff v. Re-
gents of the University of California.75 Tarasoff requires mental health
professionals to warn third parties of threats that are made by a patient in
therapy.76 The Tenth and Fifth Circuits 77 have allowed the exception,
whereas the Sixth and Ninth Circuits have not.' 78 The Tenth Circuit was the
first federal court after Jaffee to examine this question. 79

United States v. Glass involved a defendant, Archie Monroe Glass,
who was voluntarily admitted to the mental health unit at Hillcrest Hospital
in February 1996.180 During his stay, he told his psychotherapist, Dr. Sharn-
tharam Darbe, that he "wanted to get in the history books like Hinkley [sic]

171. Id. at 21; see also In re Sims, 534 F.3d 117 (2d Cir. 2008) (failing to recognize
the exception); Doe v. Oberweis Dairy, 456 F.3d 704 (7th Cir. 2006) (recognizing the excep-
tion); Schoffstall v. Henderson, 223 F.3d 818 (8th Cir. 2000); Vanderbilt v. Town of Chil-
mark, 174 F.R.D. 225 (D. Mass. 1997).

172. Nelken, supra note 168, at 21 n.88 (citing Equal Employment Opportunity
Comm'n v. Danka Indus., Inc., 990 F. Supp 1138, 1142 (E.D. Mont. 1997)).

173. Nelken, supra note 168, at 25 n.106 (citing Booker v. City of Boston, Nos. 97-
CV-12534-MEL, 97-CV-12675-MEL, 1999 WL 734644, at *1 (D. Mass. Sept. 10, 1999)).

174. Id. (citing Booker v. City of Boston, Nos. 97-CV-12534-MEL, 97-CV-12675-
MEL, 1999 WL 734644, at *1 (D. Mass. Sept. 10, 1999)).

175. 551 P.2d 334 (Cal. 1976).
176. See id. at 342-48.
177. See United States v. Auster, 517 F.3d 312 (5th Cir. 2008) (finding the privilege

did not apply where the circumstances demonstrate that the patient did not have a reasonable
expectation of privacy when his statements were made); United States v. Glass, 133 F.3d
1356 (10th Cir. 1998) (recognizing the exception but refusing to apply it where there was no
showing of the need for the evidence).

178. See United States v. Hayes, 227 F.3d 578 (6th Cir. 2000). In United States v.
Chase, the court refused to apply the exception, stating, "[t]here is not necessarily a connec-
tion between the goals of protection and proof." 340 F.3d 978, 987 (9th Cir. 2003). It noted
that if a patient is dangerous at the time of the required disclosure but stable and harmless at
the time of trial, "the protection rationale that animates the exception to the states' confiden-
tiality laws no longer applies." Id.

179. Glass, 133 F.3d 1356.
180. Id. at 1357.
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and wanted to shoot Bill Clinton and Hilary [sic]." 18' Defendant was
charged with knowingly and willfully threatening to kill the President in
violation of 18 U.S.C. § 871(a). 182

The defendant moved to exclude Dr. Darbe's statement on the ground
that it was protected from disclosure by the psychotherapist-patient privi-
lege as set forth in Jaffee.183 Although the court appeared willing to recog-
nize the exception, it applied a case by case balancing test in which it
weighed the public good served when communications of this nature are
protected from disclosure against the need for the evidence.' 84 It refused to
allow the exception in the case at hand because it found that the govern-
ment had not shown a "significant evidentiary need."'1 85

This issue was addressed two years later by the Sixth Circuit Court of
Appeals in United States v. Hayes. 86 The defendant, Roy Lee Hayes, an
employee of the U.S. Postal Service, was charged with threatening to mur-
der a federal official, pursuant to 18 U.S.C. § 115,187 resulting from disclo-

181. Id.
182. Id. The government argued that the statement was not protected by the privilege

but, rather, that it fell within the exception Justice Stevens set forth in footnote nineteen of
the opinion, which provides:

Although it would be premature to speculate about most future
developments in the federal psychotherapist privilege, we do
not doubt that there are situations in which the privilege must
give way, for example, if a serious threat of harm to the patient
or to others can be averted only by means of a disclosure by
the therapist.

Id. (citing Jaffee v. Redmond, 518 U.S. 1, 18 n.19 (1996)).
183. Id.
184. Glass, 133 F.3d at 1359.
185. Id. The government had argued for the extension of the court's holding in

United States v. Burtrum to the present case. Id. (citing United States v. Burtrum, 17 F.3d
1299 (10th Cir. 1994)). The court distinguished Burtrum on the grounds that Burtrum was a
pre-Jaffee case and that it "addressed only the narrow issue [of] whether to recognize the
privilege in a criminal child sexual abuse context." Id. The Burtrum court held that a balanc-
ing test was required in order to protect "this vulnerable segment of society," concluding
"'that significant evidentiary need compels the admission of this type of relevant evidence in
child sexual abuse prosecutions."' Id. at 1356-60 (quoting United States v. Burtrum, 17 F.3d
1299, 1302 (10th Cir. 1994)). Finally, the court noted that it had also recognized an excep-
tion to the marital communications privilege in cases involving child abuse. Id. at 1359. That
is, a subset of the public good, the welfare of children, presented the sort of situation Jaffee
anticipated. Glass, 133 F.3d at 1360 (citing United States v. Bahe, 128 F.3d 1440 (9th Cir.
1997)). It remanded the case to the district court to determine whether the threat "was seri-
ous when it was uttered and whether its disclosure was the only means of averting harm to
the President when the disclosure was made." Id.

186. United States v. Hayes, 227 F.3d 578 (6th Cir. 2000).
187. 18 U.S.C. § 115(a)(1)(b) (2000) ("Whoever... threatens to assault, kidnap, or

murder, a United States official.., with intent to impede, intimidate, or interfere with such
official ... while engaged in the performance of official duties, or with intent to retaliate
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THE PSYCHOTHERAPIST-PATIENT PRIVILEGE IN THE FAMILY COURT

sures he made during a therapy session in 1998, which, "outlined in great
detail," his plan to kill his supervisor, Veda Odle.'8 8 Hayes motioned to
suppress the production of his therapist's records and to exclude his thera-
pist's testimony on the ground that both were privileged. 89 The district
court agreed, and the Sixth Circuit Court affirmed the decision.' 90

The Sixth Circuit began its discussion by distinguishing the state law
Tarasoff duty-to-warn requirement from the psychotherapist-patient privi-
lege. 91 It noted the lack of a connection between a therapist's duty to notify
a third person of a patient's threat to harm him and the psychotherapist-
patient privilege, which serves to prohibit a therapist from testifying about
the threat in a subsequent prosecution of the patient arising from the act.' 92

The court explained that the Tarasoff duty serves a more immediate func-
tion than the dangerous patient exception and noted that the likelihood of
the threat being carried out greatly diminishes, if not evaporates, once court
proceedings have begun. 193 The court held:

[T]he federal psychotherapist/patient privilege does not
impede a psychotherapist's compliance with his profes-
sional and ethical duty to protect innocent third parties, a
duty which may require, among other things, disclosure to
third parties or testimony at an involuntary hospitalization
proceeding. Conversely, compliance with the professional
duty to protect does not imply a duty to testify against a pa-
tient in criminal proceedings or in civil proceedings other

against such official . . . on account of the performance of official duties, shall be pun-
ished.").

188. Hayes, 227 F.3d at 580. On the evening of March 31, 1998, Hayes participated
in a therapy session with James Edward Van Dyke, a social worker at the Veteran's Center.
Id. He described the layout of her home and explained that he knew when she would be at
home alone. Id.

189. Id. at 581.
190. Id. at 587. The government argued that the information was admissible under

the exception set forth in footnote nineteen of the Jaffee opinion. Id. at 584. The district
court ordered the suppression of Van Dyke's testimony and Hayes's medical records and
dismissed the case. Hayes, 227 F.3d at 581.

191. Id. at 583.
192. Id.
193. Id. at 584. The court noted the paradox involved in cases such as these. Id. Al-

though Hayes should be applauded for seeking therapy for his psychotic delusions, he is
subject to criminal prosecution because his therapists are required to testify against him. Id.
Addressing the questions raised by footnote nineteen in the Jaffee opinion, the Sixth Circuit
believed that this was intended as a means of assuring that the privilege will not operate to
impede a therapist's compliance with the duty to protect third persons from harm and recog-
nized the need for therapists to testify in certain court proceedings, such as those for involun-
tary commitment of a patient, as part of their duty to protect third persons. Hayes, 227 F.3d
at 585-86.
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than directly related to the patient's involuntary hospitali-
zation, and such testimony is privileged and inadmissible if
a patient properly asserts the psychotherapist/patient privi-
lege. 

194

B. EXCEPTIONS IN THE STATE COURTS

The trend among the states has been to extend the psychotherapist-
patient privilege to a wide variety of mental health professionals while lim-
iting its use through the creation of numerous exceptions. 95 The dangerous
patient exception to the psychotherapist-patient privilege has been recog-
nized in Florida and California.196 California has statutorily recognized this
exception and requires therapists to disclose dangerous patients to authori-
ties or intended victims and allows them to testify to threats made during
the course of therapy. 9 7

Twenty jurisdictions recognize the exceptions contained in proposed
rule 504 of the Federal Rules of Evidence. 98 In these states, communica-
tions between therapists and patients in court proceedings requiring hospi-
talization, communications during a court-ordered examination of the men-
tal or emotional condition of the patient, or communications when the men-
tal or emotional condition of the patient is an element of a claim or defense

194. Id. at 586. The court also addressed the question of whether Hayes had waived
the psychotherapist-patient privilege. Id. The government argued that Hayes's continued
communications made after he was informed by the therapist that he would need to disclose
Hayes's threats constituted a waiver of the testimonial privilege-the majority was uncon-
vinced. Id. It noted: "It is one thing to inform a patient of the 'duty to protect'; it is quite
another to advise a patient that his 'trusted' confidant may one day assist in procuring his
conviction and incarceration." Id. Since none of his therapists had advised him that they
might testify against him, he could not have made a knowing and voluntary waiver of the
privilege. Id. at 586-87.

195. Glosoff et al., supra note 166, at 455.
196. CAL. EvD. CODE § 1024 (West 1995) ("There is no privilege under this article if

the psychotherapist has reasonable cause to believe that the patient is in such mental or emo-
tional condition as to be dangerous to himself or to the person or property of another and that
disclosure of the communication is necessary to prevent the threatened danger."). Florida
also appears to recognize this exception. See Guerrier v. State, 811 So. 2d 852, 856 (Fla.
Dist. Ct. App. 2002) ("[T]he Legislature intended to allow admission of the psychiatrist's
testimony in a subsequent prosecution of the dangerous patient for offenses committed
against the victim.").

197. CAL. EVID. CODE § 1024.
198. Karen L. Ross, Revealing Confidential Secrets: Will It Save Our Children?, 28

STETSON L. REv. 963, 971 (2000).
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THE PSYCHOTHERAPIST-PATIENT PRIVILEGE IN THE FAMILY COURT

are not privileged. 199 Virtually all states have exceptions to the psycho-
therapist-patient privilege in cases involving child abuse and neglect.2 °

One study reports that the most frequently cited to the least frequently
cited exceptions to the psychotherapist-patient privilege are:

(a) in cases involving a dispute between counselor and cli-
ent; (b) when a client raises the issue of mental condition in
legal proceedings; (c) when a client's condition poses a
danger to self or others; (d) in cases involving child abuse
or neglect (in addition to mandated reporting laws); (e)
when the counselor has knowledge that the client is con-
templating the commission of a crime; (f) in cases involv-
ing court ordered psychological evaluations; (g) in cases
involving involuntary hospitalization proceedings; (h)
when the counselor has knowledge that a client has been
the victim of a crime; and (i) in cases involving harm to
vulnerable adults.2 °1

Some states employ very broad and generalized exceptions to the
privilege, abrogating the privilege when the confidential information is "es-
sential to the court proceeding ',' 20 2 or when "disclosure is necessary to a
proper administration of justice. 2 °3

C. EXCEPTIONS IN CHILD CUSTODY CASES

The best interest of the child standard is the generally accepted stan-
dard applied by courts to resolve child custody disputes resulting from the
dissolution of a marriage. 204 The Uniform Marriage and Divorce Act has
had an important influence on the statutes of many jurisdictions. Section
402 of the Act speaks to the best interest of the child and provides:

The court shall determine custody in accordance with the
best interest of the child. The court shall consider all rele-
vant factors including:

199. Rules of Evidence for the United States Courts and Magistrates, 56 F.R.D. 183,
241 (1972).

200. Glosoff et al., supra note 166, at 456.
201. Id. at 455.
202. See, e.g., N.H. REV. STAT. ANN. § 330-A: 19 (LexisNexis 2003).
203. N.C. GEN. STAT. § 8-53.3 (2007).
204. The best interest of the child also comes into play in termination of parental

rights cases stemming from allegations of child abuse and neglect. See Deborah Paruch, The
Orphaning of Underprivileged Children: America's Failed Child Welfare Law & Policy, 8
J.L. & FAM. STUD. 119, 148-63 (2006).
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(1) the wishes of the child's parent or parents as to his
custody;
(2) the wishes of the child as to his custodian;
(3) the interaction and interrelationship of the child
with his parent or parents, his siblings, and any other
person who may significantly affect the child's best in-
terest;
(4) the child's adjustment to his home, school and
community; and
(5) the mental and physical health of all individuals in-
volved.

The court shall not consider conduct of a proposed custo-
dian that does not affect his relationship to the child.20 5

205. UNIF. MARRIAGE AND DIVORCE AcT § 402 (1973). Many other states' statutes
include other factors for the courts' consideration, including "the capacity and disposition of
the parties involved to give the child love, affection and guidance." See, e.g., MICH. COMP.
LAWS ANN. § 722.23 (West 2002). Section 722.23 of the Michigan Code sets out the follow-
ing factors to be considered:

As used in this act, "best interests of the child" means the sum total of
the following factors to be considered, evaluated, and determined by the
court:

(a) The love, affection, and other emotional ties existing between
the parties involved and the child.
(b) The capacity and disposition of the parties involved to give the
child love, affection, and guidance and to continue the education
and raising of the child in his or her religion or creed, if any.
(c) The capacity and disposition of the parties involved to provide
the child with food, clothing, medical care or other remedial care
recognized and permitted under the laws of this state in place of
medical care, and other material needs.
(d) The length of time the child has lived in a stable, satisfactory
environment, and the desirability of maintaining continuity.
(e) The permanence, as a family unit, of the existing or proposed
custodial home or homes.
(f) The moral fitness of the parties involved.
(g) The mental and physical health of the parties involved.
(h) The home, school, and community record of the child.
(i) The reasonable preference of the child, if the court considers the
child to be of sufficient age to express preference.
(j) The willingness and ability of each of the parties to facilitate and
encourage a close and continuing parent-child relationship between
the child and the other parent, or the child and the parents.
(k) Domestic violence, regardless of whether the violence was di-
rected against or witnessed by the child.
(1) Any other factor considered by the court to be relevant to a par-
ticular child custody dispute.

[Vol, 29
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This standard, under which a wide array of evidence may be relevant,
has led to a tradition of liberal admissibility of evidence in child custody
proceedings. °6 Accordingly, family court judges presiding over disputed
child custody actions frequently order disclosure of confidential informa-
tion obtained in psychotherapy on the grounds that it is helpful in determin-
ing the best interest of the child.207 This evidence comes in through the ad-
mission of patient treatment records or the compelled testimony of the treat-
ing therapist. 208 Additionally, judges will often order psychological evalua-
tions of the parties. 209 However, since court-ordered evaluations are not
treatment and are performed with the understanding that the results of the
evaluation will be provided to the court, they are not subject to the psycho-
therapist-patient privilege on the grounds that there is no expectation of
confidentiality.210

Not all courts automatically abrogate the psychotherapist-patient privi-
lege in child custody actions, although the protection of this privilege varies
among jurisdictions. In Kinsella v. Kinsella,21' the Supreme Court of New
Jersey held that the psychotherapist-patient privilege should be pierced only

212in the most compelling of circumstances. It ruled that the proponent of
the evidence must demonstrate a legitimate need for the evidence and that
the evidence is both relevant and material to the question before the
court.213 The proponent must also demonstrate, by a preponderance of the
evidence, that the information cannot be obtained from other less-intrusive
sources. 214 In this case, which involved allegations of domestic violence
and substance abuse, the trial court found that the husband's admissions to
his therapist were relevant and material to the issues before the court.215

206. AM. PSYCHIATRIC ASS'N, TASK FORCE REPORT 31: DISCLOSURE OF PSYCHIATRIC
TREATMENT RECORDS IN CHILD CUSTODY DISPUTES 1 (1991), available at
http://archive.psych.org/edu/other-res/libarchives/archives/tfr/TFR31 .pdf.

207. Id.
208. Id.
209. Id. at 4.
210. See, e.g., In re Alethea W., 747 A.2d 736, 739 (Md. Ct. Spec. App. 2000) (ex-

plaining that since court ordered psychological examinations are performed for the benefit of
the court and not the individual and with the understanding that no privilege of confidential-
ity applies, the purpose of the privilege, which is to aid in providing effective treatment by
encouraging free and open communication between the therapist and the patient, is not
served and, accordingly, does not apply).

211. Kinsella v. Kinsella, 696 A.2d 556 (N.J. 1997); see also In re Matthew R., 688
A.2d 955, 962 (Md. Ct. Spec. App. 1997) ("The benefits to society of having confidential
and privileged treatment available to troubled parents far outweighs the limitations placed
upon the court by not having such information revealed.").

212. Kinsella, 696 A.2d at 584.
213. Id. at 572.
214. Id.
215. Id at 583-84.
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However, the supreme court reversed and remanded the case to the trial
court to consider whether other sources of information were available to
allow for proper adjudication of the child custody matter without disclosure
of the father's therapy records.216 It noted:

Made public and taken out of context, the disclosure of
notes from therapy sessions could have devastating per-
sonal consequences for the patient and his or her family,
and the threat of such disclosure could be wielded to un-
fairly influence settlement negotiations or the course of
litigation. Especially in the context of matrimonial litiga-
tion, the value of the therapist-patient relationship and of
the patient's privacy is intertwined with one of the most
important concerns of the courts-the safety and well-
being of children and families. Therefore, only in the most
compelling circumstances should the courts permit the
privilege to be pierced.217

Many jurisdictions apply a case by case balancing approach in which
the policies in favor of the privilege are weighed against the need for dis-
closure.218 Massachusetts provides for the abrogation of the psychothera-
pist-patient privilege. The Massachusetts statute provides, in relevant part:

In any case involving child custody .. .in which ... the
judge, in the exercise of his discretion, determines that the
psychotherapist has evidence bearing significantly on the
patient's ability to provide suitable care or custody, and
that it is more important to the welfare of the child that the
communication be disclosed than that the relationship be-
tween patient and psychotherapist be protected.219

Sometimes the decision to abrogate the privilege occurs only after a court's
in camera review of the evidence for relevancy.22°

216. ld. at 584.
217. Id.
218. See Von Goyt v. State Dept. of Pensions and Sec., 461 So. 2d 821, 823 (Ala.

Civ. App. 1984) ("[Where a] proper resolution of a child custody issue requires disclosure of
privileged medical records, the psychologist-patient privilege must yield."); Cabrera v.
Cabrera, 580 A.2d 1227, 1233 (Conn. App. Ct. 1990) (stating that the party seeking admis-
sion of evidence subject to the psychotherapist-patient privilege must demonstrate to the
court that justice requires admission of the evidence).

219. MAss. GEN. LAWS ANN. ch. 233, § 20B(e) (West 2000 & Supp. 2009).
220. See, e.g., Morey v. Peppin, 353 N.W.2d 179, 183 (Minn. Ct. App. 1984) (noting

that before disclosing therapy records, the court is required to review the records in camera
in order "to prevent disclosures that are irrelevant to the custody question or otherwise an-
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Conversely, some jurisdictions offer little protection for the psycho-
therapist-patient privilege in child custody cases, setting the threshold for
piercing the psychotherapist-patient privilege extraordinarily low. These
jurisdictions, which include Indiana, Louisiana, and Kentucky, have held
that the psychotherapist-patient privilege is waived once a parent petitions
for custody of children in a divorce action.22' Other jurisdictions, such as
Missouri, abrogate the privilege in child custody actions once allegations of
child abuse or neglect are made.222

The reliance that family court judges frequently place on psychologi-
cal evidence in child custody matters is demonstrated by recent studies. One
study asked judges to rank the importance of eleven different types of evi-
dence in disputed child custody cases on a scale of one to nine.223 The re-
sults show that the judges considered testimony or reports from a court-
appointed psychologist as one of the most important sources of information,
rating it a 6.49, or the fourth most important out of the eleven items.22 4 Only
the desires of older children, court ordered custody investigation reports,
and the testimony of the parties were given higher values.225 The judges
found this psychological evidence to have greater value than the testimony
of school personnel, the desires of younger children, or the testimony of

noying, embarrassing, oppressive, or unduly burdensome"), rev'd on other grounds, 375
N.W.2d 19 (Minn. 1985).

221. See, e.g., Owen v. Owen, 563 N.E.2d 605 (Ind. 1990); Atwood v. Atwood, 550
S.W.2d 465 (Ky. 1976); Kirkley v. Kirkley, 575 So. 2d 509 (La. Ct. App. 1991). But see
Clark v. Clark, 371 N.W.2d 749 (Neb. 1985) (stating that since seeking custody "does not
result in making relevant the information contained in the file cabinets of every psychiatrist
who has ever treated the litigant," a court must review evidence in camera for relevance
before disclosure).

222. Gale Humphrey Carpenter, Overriding the Psychologist-Client Privilege in
Child Custody Disputes: Are Anyone's Best Interests Being Served?, 68 UMKC L. REv.
169, 170 (1999).

223. Thomas J. Reidy, Richard M. Silver & Alan Carlson, Child Custody Decisions:
A Survey of Judges, 23 FAM. L.Q. 75 (1989). The researchers distributed questionnaires to
superior court judges in the State of California. Id. at 76. One hundred fifty-six responses
were received. Id. The questionnaire covered several aspects of a child custody dispute,
including sources of evidence. Id. at 78. The types of evidence the judges were asked to rank
were: (1) the desires of children, age 15; (2) custody investigation reports; (3) testimony of
the parties; (4) reports from court-appointed psychologists; (5) testimony of school person-
nel; (6) the desires of children, age 10; (7) reports from psychologists retained by a party; (8)
testimony of extended family members; (9) recommendations of attorneys; (10) testimony of
friends; and (11) the desires of children, age 5. Id. at 78-79 & tbl.2. In addition to court-
appointed psychologists, judges considered the testimony of the parties and the wishes of
older children as the most important sources of information. Id. at 78. The judges gave the
highest rating, 7.33, to the desires of children over the age of 15 and the lowest rating, 4.79,
to the desires of children age 5 and under. Reidy, Silver & Carlson, supra at 79 tbl.2.

224. Id.
225. Id.
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extended family members or friends.226 The judges also considered psycho-
logical testimony from a therapist employed by one of the parents to have
greater value than the recommendations of attorneys or the testimony of
extended family members or friends.227

Shuman and Weiner also reported on the significant reliance that
judges place on psychological evidence in family law cases.228 They re-
ported that the judges responding to their questionnaires indicated that tes-
timony from psychologists was most frequently sought in family law
cases.2 29 This may be due to the fact that the stakes are high in these types
of proceedings. In fact, judges reported that there is no more difficult deci-
sion to make than one involving a child custody determination.23 °

Responding to the growing trend of the use of psychological evidence
by family court judges, the American Psychiatric Association formed a task
force to study the practice of judicially compelled disclosure of this type of
information in child custody disputes. Its report, entitled Disclosure of Psy-
chiatric Treatment Records in Child Custody Disputes, was issued in
1991.23 The association recommends that courts draw a "sharp distinction.
. .between the typical divorce custody proceeding and the relatively un-
common divorce case in which a parent's capacity to care adequately for

226. Id.
227. Id. The overall ratings of the judges, on a scale of one to nine, with nine mean-

ing "extremely important" and one meaning "not at all important," were as follows:
* Desires of children, age 15 - 7.33
* Custody investigation reports - 6.87
* Testimony of the parties - 6.60
* Court-appointed psychologists - 6.49
* Testimony of school personnel - 5.45
" Desires of children, age 10-4.79
" Psychologists retained by one attorney - 4.50
* Testimony of extended family - 4.37
" Recommendations of attorneys - 3.94
* Testimony of friends - 3.92
* Desires of children, age 5 - 2.82

Id. The authors comment that this difference may be attributable to differing theoretical
approaches to child custody determinations. Reidy, Silver & Carlson, supra note 223, at 79.
They note that mental health professionals who differ in their opinions may be viewed as
"hired guns" when their differences are actually the result of "honest theoretical disputes."
Id. at 80. The authors suggest that judges be better educated regarding the differing theoreti-
cal approaches to child custody determinations along with recent research findings. Id.

228. Privilege Study I, supra note 107, at 927; Privilege Study III, supra note 107, at
409,411.

229. Privilege Study I, supra note 107, at 927; Privilege Study III, supra note 107, at
409,411.

230. Reidy, Silver & Carlson, supra note 223, at 75.
231. AM. PSYCHIATRIC ASS'N, supra note 206, at 1.
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the child because of 'emotional instability' is at issue., 232 The association
opposes any judicially compelled disclosure of confidential information
obtained in psychotherapy in child custody actions absent a finding that a
parent that has received psychotherapy is currently unable to provide ade-
quate care for the child.233 This initial finding must be supported by sub-
stantial, "reliable independent evidence of [mental or emotional] impair-
ment., 234 The association suggests that courts consider the following crite-
ria in evaluating whether the disclosure of this confidential information will
assist the court in rendering a decision as to the parent's ability to ade-
quately care for the child: (1) the gravity of the psychiatric disorder and the
type of treatment, (2) the "recency/chronicity" of the treatment, and (3)
whether the information can be obtained from other sources, including a
court-ordered evaluation by an independent therapist.23 5

Other questions arise regarding the use of psychological evidence in
child custody determinations independent of the psychotherapist-patient
privilege. These concerns principally focus on the reliability of this type of
social science evidence. One major concern centers on the use of the best
interest of the child standard and the lack of empirical findings in support of
it. Some authors contend that empirical findings on the best interest of the
child are "nonexistent. 236 Other commentators have criticized the use of
various forms of psychological evidence on the grounds that it falls far
short of the current requirements for expert evidence set forth in Daubert v.
Merrell Dow Pharmaceuticals, Inc.237 and its progeny.238 Nonetheless,

232. Id.
233. Id. at 3.
234. Id. at 4.
235. Id. at 3-4.
236. Sheila Rush Okpaku, Psychology: Impediment or Aid in Child Custody Cases?,

29 RUTGERS L. REV. 1117, 1140 (1976). However, as one author put it, the best interest test
assumes that mental health professionals have a reliable basis for deciding these questions
that judges and attorneys lack. Daniel W. Shuman, What Should We Permit Mental Health
Professionals to Say About "The Best Interests of the Child"?: An Essay on Common Sense,
Daubert, and the Rules of Evidence, 31 FAM. L.Q. 551, 565-66 (1997).

237. Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993). Daubert requires
courts serve a "gatekeeping role" when determining whether to admit expert evidence. Id. at
597. Courts are required to examine the validity or reliability of the evidence, the degree to
which the evidence "fits" the facts and issues of the case, and whether the evidence will
confuse the issues or mislead the jury. MUELLER & KIRKPATRICK, supra note 2, § 7.17, at
652. In determining whether the expert evidence is reliable, the Daubert Court instructed
lower courts to consider: (1) whether the evidence has been subjected to peer review, (2)
whether the technique or theory has been tested, (3) error rates, and (4) the degree of accep-
tance in the scientific community. Daubert, 509 U.S. at 593-94. These are not all-inclusive
factors, but they serve as a guideline for the trial courts. MUELLER & KIRKPATRICK, supra
note 2, § 7.17, at 653.

In Kumho Tire Co. v. Carmichael, the Court held that Daubert was not limited
to scientific evidence but applies to all forms of expert testimony. 526 U.S. 137 (1999). The
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judges freely welcome these experts' advice and recommendations and
routinely request that mental health professionals render opinions on the
ultimate issue in child custody proceedings.239

D. EXCEPTIONS IN CHILD PROTECTION PROCEEDINGS

All of the concerns addressed above with respect to child custody de-
terminations are present in proceedings involving the termination of paren-
tal rights, but to a much greater extent. Mental health professionals are rou-
tinely asked to testify in these proceedings and are asked to render an opin-
ion on the ultimate issues in the case-whether the parent is afit parent and
whether it would be in the best interest of the child for parental rights to be
terminated. 240

Court further instructed that lower courts have "broad latitude" not just in determining
whether evidence is reliable but also in deciding "how to determine reliability." Id. at 152.

238. Professor Shuman challenges decisions that have held it to be appropriate to
apply less-rigorous standards in scrutinizing behavioral or social science evidence because
its knowledge base is less exacting. Shuman, supra note 236, at 559-64. He notes that the
logic is "curious, at best," and he argues that lowering the bar for admissibility of this type
of evidence "demeans the knowledge base of the entirety of behavioral and social sciences
and accepts wholesale the criticism that they are soft science." Id. at 563. He further argues
that this approach ignores or demeans the rigorous research that is conducted in the fields of
psychology or psychiatry. Id. For an excellent discussion and analysis of social science
research and the family law field, see Sarah H. Ramsey & Robert F. Kelly, Social Science
Knowledge in Family Law Cases: Judicial Gate-Keeping in the Daubert Era, 59 U. MIAMI L.
REV. 1 (2004). An example of what some would refer to as "junk science" in the courtroom
is the case where a mother lost custody of her children in a disputed custody action because
the court relied upon the testimony of a mental health professional who was allowed to opine
that there was a "statistical probability" that her "own emotional trauma and victimization
could be projected onto the children." See Branson v. Branson, 411 N.W.2d 395, 400 (N.D.
1987).

239. A survey of Michigan judges demonstrated that eighty-four percent of the
judges believed that custody evaluators should give recommendations to the court. James N.
Bow & Francella A. Quinnell, Critique of Child Custody Evaluations by the Legal Profes-
sion, 42 FAM. CT. REV. 115, 121 (2004). This is in contrast to the view of mental health
professionals who uniformly believe that they should refrain from rendering opinions on the
ultimate issue in a case. GARY B. MELTON ET AL., PSYCHOLOGICAL EVALUATIONS FOR THE
COuRTs: A HANDBOOK FOR MENTAL HEALTH PROFESSIONALS & LAWYERS § 1.04, at 17 (2d
ed. 1997).

240. See infra notes 284-88 and accompanying text; see also In re Hamlet, 571
N.W.2d 750, 754 (Mich. Ct. App. 1997) (recounting the testimony of mental health profes-
sionals and their opinions as to the ultimate issue in the case), rev'd on other grounds, In re
Trejo, 612 N.W.2d 407 (Mich. 2000).
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THE PSYCHOTHERAPIST-PATIENT PRIVILEGE IN THE FAMILY COURT

All fifty states recognize a psychotherapist-patient privilege, 24' though
it is routinely abrogated in these child protection proceedings. Many states,
including New York, Florida, and California, abrogate the privilege com-
pletely in child protection proceedings. 242 Other states, such as Maryland,
appear to draw a distinction between court ordered psychological evalua-
tions and other treatment, abrogating the privilege in the former instance
provided the communications are made by the patient after being informed
of the absence of a privilege in the course of a court-ordered examina-
tion.243 Alaska follows the Maryland approach and abrogates the privilege
in child protection proceedings but only as to court ordered psychological
evaluations. 2 " In State v. R.H.,24 5 the Alaska Court of Appeals explained:

241. Harriet L. Glosoff, Barbara Herlihy & E. Berton Spence, Privileged Communi-
cation in the Counselor-Client Relationship, 78 J. COUNSELING & DEV. 454, 458 (2000). The
authors also provide a chart that identifies the exceptions to the psychotherapist-patient
privilege in all fifty states. Id.

242. See, e.g., N.Y. Soc. SERV. LAW § 384-b(3)(h) (McKinney 2003 & Supp. 2009)
("In any proceeding brought upon a ground set forth in paragraph (c) of subdivision four,
neither the privilege attaching to confidential communications between husband and wife, as
set forth in section forty-five hundred two of the civil practice law and rules, nor the physi-
cian-patient and related privileges, as set forth in section forty-five hundred four of the civil
practice law and rules, nor the psychologist-client privilege, as set forth in section forty-five
hundred seven of the civil practice law and rules, nor the social worker-client privilege, as
set forth in section forty-five hundred eight of the civil practice law and rules, shall be a
ground for excluding evidence which otherwise would be admissible."); E.H. v. Dep't of
Health & Rehab. Serv., 443 So. 2d 1083 (Fla. Dist. Ct. App. 1984) (interpreting the statute
as abrogating the privilege); see also CAL. EVID. CODE § 1012 (West 1995) (permitting dis-
closure of communications between psychotherapists and patients to "those to whom disclo-
sure is reasonably necessary for ... the accomplishment of the purpose for which the psy-
chotherapist is consulted"); Mo. ANN. STAT. § 211.459.4 (West 2004) (recognizing only the
priest-penitent and attorney-client privilege in termination of parental rights proceedings).

243. MD. CODE ANN., CTS. & JUD. PROC. § 9-109 (LexisNexis 2006) ("Unless other-
wise provided, in all judicial, legislative, or administrative proceedings, a patient or the
patient's authorized representative has a privilege to refuse to disclose, and to prevent a
witness from disclosing ... [c]ommunications relating to diagnosis or treatment of the pa-
tient['s mental or emotional disorder] .... There is no privilege if... [a] judge finds that the
patient, after being informed there will be no privilege, makes communications in the course
of an examination ordered by the court and the issue at trial involves his mental or emotional
disorder .... "); see also In re Alethea W., 747 A.2d 736, 739 (Md. Ct. Spec. App. 2000)
(explaining that since court ordered psychological services are performed for the benefit of
the court and not the individual, the purpose of the privilege, which is to aid in providing
effective treatment, is not served).

244. ALASKA R. EvD. 504(d)(5)-(6) (providing exceptions to the physician-patient
and psychotherapist-patient privileges). Alaska Rule of Evidence 504(d) states, in relevant
part:

(d) Exceptions. There is no privilege under this rule:

(5) Required Report. As to information that the physician or psy-
chotherapist or the patient is required to report to a public em-
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