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I. INTRODUCTION

Congress enacted the Comprehensive Environmental Response, Com-
pensation, and Liability Act (CERCLA)1 to address the pressing issue of
how to deal with past and present improper hazardous waste disposal and
the effects thereof2 CERCLA is unique among federal environmental stat-
utes because of its backward-looking and tort-like structure.3 Rather than
creating rules which regulate industry's behavior prospectively, CERCLA
focuses on repairing past harms and allocating the costs of cleanup efforts
to responsible parties. 4 Congress designed CERCLA such that a substantial

1. Comprehensive Environmental Response, Compensation, and Liability Act, 42
U.S.C. §§ 9606-9630 (2000).

2. See Artesian Water Co. v. Gov't of New Castle County, 659 F. Supp. 1269,
1276 (D. Del. 1987), aff'd, 851 F.2d 643 (3d Cir. 1988); see also Blake A. Watson, Liberal
Construction of CERCLA Under the Remedial Purpose Canon: Have the Lower Courts
Taken a Good Thing Too Far?, 20 HARV. ENVTL. L. REv. 199, 272 (1996).

3. See WILLIAM MuRRAY TABB & LINDA A. MALONE, ENVIRONMENTAL LAW:
CASES AND MATERIALS 637 (1992) (explaining that CERCLA is unlike most other federal
environmental statutes because, rather than attempting to set standards for prospective indus-
try compliance, CERCLA utilizes a tort-like, backward-looking structure in order to achieve
expedited remediation of hazardous waste sites); see also Watson, supra note 2, at 286.

4. See United States v. Rohm & Haas Co., 2 F.3d 1265, 1269-1270 (3d Cir. 1993)
(observing that the purpose of the Resource Conservation and Recovery Act (RCRA) is
regulatory while CERCLA's purpose is primarily remedial), overruled on other grounds by
United States v. E.I. duPont de Nemours & Co., 432 F.3d 161 (3d Cir. 2005); United States
v. Alcan Aluminum Corp., 964 F.2d 252, 263 n.19 (3d Cir. 1992) (noting that CERCLA is
remedial while RCRA is regulatory); B.F. Goodrich Co. v. Murtha (Murtha I1), 958 F.2d
1192, 1202 (2d Cir. 1992) (reasoning that "RCRA is preventative; CERCLA is curative");
New York v. Shore Realty Corp., 759 F.2d 1032, 1041 (2d Cir. 1985) (comparing CERCLA
to the Clean Air Act); TABB & MALONE, supra note 3, at 637; see also Watson, supra note 2,
at 286.
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sum of money has been set aside in a trust fund, reserved for future reme-
diation efforts.5 The Environmental Protection Agency (EPA), however,
only uses money from this "superfund" as a fallback source of financing
when responsible parties cannot be identified or have claimed bankruptcy. 6

Whenever possible, the EPA exercises its authority to identify responsible
parties and command them, through the issuance of an administrative order
or injunctive relief, to remediate a contaminated site at their own expense.7
Both individuals and corporations are subject to liability under CERCLA 8

and all responsible parties are joint and severally liable for indivisible
cleanup costs.9

CERCLA's unique structure is the natural result of Congress attempt-
ing to deal with very serious and immediate threats to public health and the
environment. 0 CERCLA's preeminent purpose was to minimize adverse
impacts on the environment and public health resulting from years of im-
proper hazardous waste disposal."

Although CERCLA's purposes and goals were made explicitly clear,
Congress failed to fully identify the standards that courts should invoke to
achieve those goals.'2 For example, Congress failed to identify, with any
level of specificity, what parties would be liable for cost recovery actions
under CERCLA. 13 Despite CERCLA's level of ambiguity on the issue, the
federal courts have unanimously determined that successor corporations-

5. Internal Revenue Code, 26 U.S.C. § 9507 (2000).
6. Comprehensive Environmental Response, Compensation, and Liability Act, 42

U.S.C. § 9622 (2000).
7. Id. § 9606 (naming potentially responsible "persons" under CERCLA); id. §

9601(21) (defining "person" as "an individual, firm, corporation, association, partnership,
consortium, joint venture, commercial entity," or government entity).

8. Id. § 9607.
9. United States v. R.W. Meyer, Inc., 889 F.2d 1497, 1506-08 (6th Cir. 1989).

10. See Artesian Water Co. v. Gov't of New Castle County, 659 F. Supp. 1269,
1276 (D. Del. 1987); Watson, supra note 2, at 272. For further background on CERCLA's
enactment history, see New York v. Shore Realty Corp., 759 F.2d 1032, 1039 (2d Cir. 1985),
Rhodes v. County of Darlington, 833 F. Supp. 1163, 1172-76 (D.S.C. 1992), and United
States v. Reilly Tar & Chemical Corp., 546 F. Supp. 1100, 1111-12 (D. Minn. 1982).

11. See S. REP. No. 96-848, at 56 (1980) (asserting that the primary purpose for
response authority authorized by Senate Bill 1480 is protection of health, welfare, and envi-
ronment); see also Watson, supra note 2, at 272.

12. See Rhodes, 833 F. Supp. at 1174.
13. See Comprehensive Environmental Response, Compensation, and Liability Act,

42 U.S.C. § 9601(21) (2000). CERCLA defines a responsible "person" as "an individual,
firm, corporation, association, partnership, consortium, joint venture, commercial entity," or
government entity. Id. Therefore, the text of CERCLA does not expressly list corporate
successors as potentially responsible parties or as parties responsible for response costs
under the subcategory of "person." See Ronald H. Rosenberg, The Ultimate Independence of
the Federal Courts: De~fying the Supreme Court in the Exercise of Federal Common Law
Powers, 36 CoNN. L. REv. 425, 460-61 (2004).
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those that follow a predecessor corporation in ownership or control of prop-
ertyl 4-should be liable under CERCLA. 15 The level of liability that courts
should impose on those successor corporations, however, is still under de-
bate. 6

Several United States Courts of Appeals remain split regarding
whether state corporate law or a federal common law should be applied
when determining issues of successor liability under CERCLA.17 Those
who support the creation and application of a federal common law argue
that there is a need for national uniformity on this issue, which can only be
achieved through the blanket application of a federal common law through-
out the country.' 8 On the other hand, those who advocate for the application
of state corporate law argue that the need for uniformity has already been
satisfied because states throughout the nation have developed substantially

14. BLACK'S LAW DICTIONARY 1473 (8th ed. 2004) (defining "successor in inter-
est").

15. See N. Shore Gas Co. v. Salomon, Inc., 152 F.3d 642, 649 (7th Cir. 1998); infra
notes 196-213 and accompanying text; see also Rosenberg, supra note 13, at 461.

16. The majority of United States Circuit Courts of Appeal have acknowledged or
taken part in the debate over whether federal common law or state corporate law should be
used to determine the breadth of successor liability under CERCLA. See, e.g., K.C. 1986 L.P.
v. Reade Mfg., 472 F.3d 1009, 1022 (8th Cir. 2007); New York v. Nat'l Serv. Indus., Inc.
(Nat'l Serv. Indus. I1), 460 F.3d 201, 206 (2d Cir. 2006); United States v. Gen. Battery
Corp., 423 F.3d 294 (3d Cir. 2005); United States v. Davis, 261 F.3d 1, 54 (1st Cir. 2001);
Atchison, Topeka, & Santa Fe Ry. Co. v. Brown & Bryant, Inc. (Atchison I1), 159 F.3d 358,
363-64 (9th Cir. 1998); N. Shore Gas, 152 F.3d at 650-51; Redwing Carriers, Inc., v. Sara-
land Apartments, 94 F.3d 1489, 1501 (1 1th Cir. 1996); United States v. Carolina Trans-
former Co., 978 F.2d 832, 837-38 (4th Cir. 1992); Anspec Co. v. Johnson Controls, Inc., 922
F.2d 1240, 1246 (6th Cir. 1991).

17. See Reade Mfg., 472 F.3d at 1022 (applying federal common law); Nat'l Serv.
Indus. 1, 460 F.3d at 206 (acknowledging the debate but withholding judgment as to which
should be applied); Gen. Battery, 423 F.3d at 303-04 (applying federal common law); Davis,
261 F.3d at 54 (applying state corporate law); Atchison II, 159 F.3d at 363 (applying state
corporate law); N. Shore Gas, 152 F.3d at 650-51 (acknowledging the debate but refusing to
pick a side); Redwing, 94 F.3d at 1501 (applying state corporate law); Carolina Trans-
former, 978 F.2d at 837 (applying federal common law); Anspec, 922 F.2d at 1248 (applying
state corporate law); infra notes 138-161.

18. See Lansford-Coaldale Joint Water Auth. v. Tonolli Corp., 4 F.3d 1209, 1225
(3d Cir. 1993) (citing need for national uniformity as factor which supports the application
of a federal standard); Smith Land & Improvement Corp. v. Celotex Corp., 851 F.2d 86, 92
(3d Cir. 1988) ("[Tlhe district court must consider national uniformity; otherwise, CERCLA
aims may be evaded easily by a responsible party's choice to arrange a merger or consolida-
tion under the laws of particular states which unduly restrict successor liability."); see also
Jay W. Warren, Comment, The Choice of Law Issue for Corporate Successor Liability Un-
der CERCLA in North Shore Gas Company v. Salomon, Inc.: Another Opinion Sidesteps the
Issue, 16 J. NAT. RESOURCES & ENVTL. L. 321, 326 (2001-2002).
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uniform corporate law standards for determining issues of successor liabil-
ity.

19

To further complicate the issue, the relationship between state corpo-
rate law and federal common law has been in flux for years. 20 State corpo-
rate law is substantially uniform throughout the country, with only a few
exceptional outliers. 2' Generally, states have found that successor corpora-
tions are not liable for the actions of predecessor corporations from which
they have purchased assets.2 Nevertheless, states have developed a number
of exceptions to this doctrine of asset purchaser non-liability in order to
prevent savvy corporations from escaping liability through fraudulent trans-
actions.23 Nearly all states have adopted the four traditional exceptions to
the doctrine of asset purchaser non-liability, which are (1) the purchasing
corporation expressly or impliedly agrees to assume the liability, (2) the
transaction amounts to a de facto consolidation or merger, (3) the purchas-
ing corporation is merely a continuation of the selling corporation, or (4)
the transaction was fraudulently entered into to escape liability.24 A major-
ity of states throughout the country ("Majority States") have limited their
corporate law to include only these four traditional exceptions.25 A minority
number of states ("Fifth Exception States") have adopted an additional fifth

19. See Atchison, Topeka, and Santa Fe Ry. Co. v. Brown & Bryant, Inc. (Atchison
1), 132 F.3d 1295, 1300 (9th Cir. 1997), amended and superseded by Atchison 11, 159 F.3d
358; see also Anspec, 922 F.2d at 1249; Warren, supra note 18, at 326; infra notes 77-87 and
accompanying text.

20. See Reade Mfg., 472 F.3d at 1022; New York v. Nat'l Serv. Indus. (Nat'l Serv.
Indus. 1), 352 F.3d 682, 685-87 (2d Cir. 2003); Rosenberg, supra note 18, at 430, 467-68.

21. See 10 WILLIAM MEADE FLETCHER ET AL., FLETCHER CYCLOPEDIA OF THE LAW
OF PRIVATE CORPORATIONS §§ 4880, 4892.75 (perm. ed. rev. vol. 2001) (providing outline of
corporate law standards adopted by each state). The majority of states have uniformly
adopted the four traditional exceptions to the doctrine of asset purchaser non-liability. Id.;
see also Rosenberg, supra note 13, at 463.

22. See 15 WILLIAM MEADE FLETCHER, FLETCHER CYCLOPEDIA OF THE LAW OF
PRIVATE CORPORATIONS § 7122, 27 (penn. ed. rev. vol. 1992); see also Rosenberg, supra
note 13, at 463.

23. Louisiana-Pacific Corp. v. Asarco, Inc., 909 F.2d 1260, 1263 (9th Cir. 1990);
see N. Shore Gas Co. v. Salomon, Inc., 152 F.3d 642, 651-54 (7th Cir. 1998); see also
Rosenberg, supra note 13, at 464.

24. Louisiana-Pacific, 909 F.2d at 1263; see N. Shore Gas, 152 F.3d at 651; see
also Rosenberg, supra note 13, at 464.

25. See Nissen Corp. v. Miller, 594 A.2d 564, 573 (Md. 1991); Niccum v. Hydra
Tool Corp., 438 N.W.2d 96, 99 (Minn. 1989); Downtowner, Inc. v. Acromental Prods., Inc.,
347 N.W.2d 118, 124 (N.D. 1984); see also Farmex, Inc. v. Wainwright, 501 S.E.2d 802,
804 (Ga. 1998); Schumacher v. Richards Shear Co., 451 N.E.2d 195, 198 (N.Y. 1983); Ha-
maker v. Kenwel-Jackson Mach., Inc., 387 N.W.2d 515, 519 (S.D. 1986); Fish v. Amsted
Indus., 376 N.W.2d 820, 829 (Wis. 1985) (refusing to incorporate the substantial continuity
exception, therein referred to as the "continuity of enterprise" exception, into state corporate
law).
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exception to the doctrine of asset purchaser non-liability. 26 This fifth excep-
tion, the substantial continuity exception,27 serves to impose liability when
there is substantial continuity between the predecessor and successor corpo-
rations, even when no continuity of ownership or shareholders exists.28

While state corporate law has remained substantially uniform over the
years, federal common law has been in flux. 29 When federal common law
was first created for the issue of successor liability under CERCLA, it in-
cluded the four traditional exceptions to the doctrine of asset purchaser non-
liability, as well as the substantial continuity exception.3 ° The Supreme
Court's 1998 opinion in United States v. Bestfoods, however, suggested that
the Court preferred the application of state corporate law over the creation
of a general federal common law. 31 Subsequent to this holding, many fed-
eral courts have applied a less expansive federal common law which has
been limited to include only the four traditional exceptions to the doctrine
of asset purchaser non-liability.32

26. See Kaeser & Blair, Inc. v. Willens, 845 F. Supp. 1228, 1233 (N.D. I11. 1993)
(applying Illinois state law); City Envtl., Inc. v. U.S. Chem. Co., 814 F. Supp. 624, 637-38
(E.D. Mich. 1993) (applying state law and explicitly finding the substantial continuity ex-
ception applicable to CERCLA contexts); Andrews v. John E. Smith's Sons Co., 369 So. 2d
781, 785-86 (Ala. 1979); Savage Arms, Inc. v. W. Auto Supply Co., 18 P.3d 49, 55 (Alaska
2001); Hoppa v. Schermerhom & Co., 630 N.E.2d 1042, 1046 (I11. App. Ct. 1994); Foster v.
Cone-Blanchard Mach. Co., 597 N.W.2d 506, 508 (Mich. 1999); Turner v. Bituminous Cas.
Co., 244 N.W.2d 873, 882 (Mich. 1976); see also 10 FLETCHER ET AL., supra note 21, §
4892.75.

27. The "substantial continuity exception" is also referred to as the "continuity of
enterprise exception" within some literature. See, e.g., JOHN MATIONI ET AL.,
PENNSYLVANIA ENVIRONMENTAL LAW HANDBOOK 359 (5th ed. 1997).

28. See United States v. Carolina Transformer Co., 978 F.2d 832, 837-38 (4th Cir.
1992); see also Rosenberg, supra note 13, at 466.

29. See infra note 125-136. Compare Carolina Transformer, 978 F.2d at 838, 841
(holding in 1992, before United States v. Bestfoods, that the federal common law included
the four traditional exceptions to the doctrine of asset purchaser non-liability as well as the
substantial continuity exception), with New York v. Nat'l Serv. Indus. (Nat'l Serv. Indus. 1),
352 F.3d 682, 685-87 (2d Cir. 2003) (holding, after Bestfoods, that the federal common law
no longer includes the substantial continuity exception), and Atchison, Topeka, & Santa Fe
Ry. Co. v. Brown & Bryant, Inc. (Atchison 1]), 159 F.3d 358, 364 (9th Cir. 1998) (excluding
the substantial continuity exception from the federal common law). But see K.C. 1986 L.P. v.
Reade Mfg., 472 F.3d 1009, 1022 (8th Cir. 2007) (refusing to rule on whether the substantial
continuity exception should be applied in CERCLA cases after Bestfoods, but stating "there
may yet be contexts in which the substantial continuity test could survive").

30. See Carolina Transformer, 978 F.2d at 838, 841.
31. See United States v. Bestfoods, 524 U.S. 51, 63 (1998) (citing Burks v. Lasker,

441 U.S. 471,478 (1979)); see also Rosenberg, supra note 13, at 431.
32. See Nat'l Serv. Indus. 1, 352 F.3d at 685-87 (holding, after United States v.

Bestfoods, that the federal common law no longer includes the substantial continuity excep-
tion); Atchison 1!, 159 F.3d at 364 (excluding the substantial continuity exception from the
federal common law). But see Reade Mfg., 472 F.3d at 1022 (refusing to rule on whether the
substantial continuity exception should be applied in CERCLA cases after United States v.
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The remedial purpose canon is a doctrine that has been consistently
applied to CERCLA and other remedial statutes to provide guidance on
proper judicial interpretation.3 3 The remedial purpose canon, dating back to
early sixteenth-century England, dictates that statutes with inherently reme-
dial purposes shall be afforded liberal and expansive interpretation by the
courts so as to properly effectuate Congress's remedial intent.34 Federal
courts throughout the United States have consistently determined that the
remedial purpose canon is properly invoked within the CERCLA context. 35

Specifically, the remedial purpose canon has been frequently applied to
issues determining liability in CERCLA cases.36

It is true that the application of current federal common law imposes
substantially the same level of liability on successor corporations, as does
the application of Majority States' corporate law; 37 however, the state cor-
porate law in Fifth Exception States imposes liability on a broader array of
potentially responsible parties than does current federal common law
through the application of the substantial continuity exception.38 The reme-

Bestfoods, but stating that "there may yet be contexts in which the substantial continuity test
could survive").

33. See Consol. Rail Corp. v. Gottshall, 512 U.S. 532, 542-45 (1994) (observing
that Federal Employers' Liability Act has "humanitarian purposes"); Mobile Oil Corp. v.
Higginbotham, 436 U.S. 618, 628 (1978) (applying remedial purpose canon to Death on the
High Seas Act after finding that statute was, by its nature, "ameliorative"); Falk v. Brennan,
414 U.S. 190, 205 n.3 (1973) (citing House Report which noted House approval of judicial
invocation of remedial purpose canon and characterized the Fair Labor Standards Act as
remedial and humanitarian); N. Sec. Co. v. United States, 193 U.S. 197, 359 (1904) (finding
that the Sherman Act was established for the good of the public); B.F. Goodrich Co. v.
Murtha (Murtha I), 958 F.2d 1192, 1198, 1206 (2d Cir. 1992) (applying the remedial pur-
pose canon in a CERCLA context); see also Watson, supra note 2, at 238.

34. See Heydon's Case, (1584) 76 Eng. Rep. 637, 638, (K.B.); 1 WILLIAM
BLACKSTONE, COMMENTARIES *86; see also Watson, supra note 2, at 230.

35. See, e.g., Murtha 11, 958 F.2d at 1198; Fla. Power & Light Co. v. Allis Chalmers
Corp., 893 F.2d 1313 (11th Cir. 1990); Atl. Richfield Co. v. Blosenski, 847 F. Supp. 1261
(E.D. Pa. 1994); see also Watson, supra note 2, at 271.

36. See, e.g., United States v. Mex. Feed & Seed Co., 980 F.2d 478, 486-87 (8th
Cir. 1992) (holding that successor corporations are subject to CERCLA liability provisions);
United States v. Kayser-Roth Corp., 910 F.2d 24, 26-27 (1st Cir. 1990) (finding parent cor-
porations susceptible to liability under the statutory provisions of "owners" and "operators");
Kelley v. E.I. duPont de Nemours & Co., 786 F. Supp. 1268, 1277 (E.D. Mich. 1992), affd,
17 F.3d 836, 840-44 (6th Cir. 1994) (broadly interpreting the statute of limitations applicable
to CERCLA cost recovery actions); see infra notes 220-23, 226-36 and accompanying text;
see also Watson, supra note 2, at 279-85.

37. See Nat'l Serv. Indus. I, 352 F.3d at 685-87; Atchison II, 159 F.3d at 364; Nis-
sen Corp. v. Miller, 594 A.2d 564, 573 (Md. 1991); Niccum v. Hydra Tool Corp., 438
N.W.2d 96, 99 (Minn. 1989); Downtowner, Inc. v. Acrometal Prods, Inc., 347 N.W.2d 118,
124 (N.D. 1984); 10 FLETCHER ET AL., supra note 21, § 4892.75 n. 11.

38. See Kaeser & Blair, Inc. v. Willens, 845 F. Supp. 1228, 1233 (N.D. I11. 1993);
City Envtl., Inc. v. U.S. Chem. Co., 814 F. Supp. 624, 637-38 (E.D. Mich. 1993); Andrews
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guage, but rather intended that the courts afford it expansive interpretation
and application as cases arose. 76

Therefore, courts should follow the precedent before them and con-
277tinue to apply the remedial purpose canon to CERCLA cases. The pur-

pose, structure, and legislative history of the statute dictate that a liberal
interpretation be given to the statute.278 In fact, the need for expansive in-
terpretations of CERCLA liability issues is just as important, if not more so,
today as it was when CERCLA was first enacted.279 As informed corporate
lawyers have provided their clients with loophole measures to avoid liabil-
ity provisions, it becomes even more necessary for courts to broadly impose
liability on responsible parties. 280 Therefore, it is not only appropriate, but
also imperative, that courts apply the remedial purpose canon to CERCLA
liability cases now and in the future.28 '

C. THE REMEDIAL PURPOSE CANON, PROPERLY APPLIED, COMPELS
FEDERAL CIRCUITS ENCOMPASSING FIFTH EXCEPTION STATES TO
APPLY STATE LAW

Proper application of the remedial purpose canon demands that federal
courts apply the choice of law that will result in the exercise of the broadest
possible liability standards.28 2 After the Bestfoods decision, the application
of federal common law no longer had the effect of broadening CERCLA's

276. See Eskridge & Frickey, supra note 189, at 708 n.48 (explaining that Judge
Richard Posner favors judicial lawmaking when Congress has implicitly delegated to the
courts the authority to fill in statutory gaps); Lane, supra note 189, at 651 (asserting that
intentional ambiguity may be implicit delegation to court of power to make judicial law); see
also Watson, supra note 2, at 239-40.

277. See, e.g., United States v. Mex. Feed & Seed Co., 980 F.2d 478, 486-87 (8th
Cir. 1992) (holding that successor corporations are subject to CERCLA liability provisions);
United States v. Kayser-Roth Corp., 910 F.2d 24, 26-27 (1st Cir. 1990), cert. denied, 498
U.S. 1084 (1991) (finding parent corporations susceptible to liability under the statutory
provisions of "owners" and "operators"); Kelley ex. reL. State of Mich. v. E.I. duPont de
Nemours & Co., 786 F. Supp. 1268, 1277 (E.D. Mich. 1992), affd, 17 F.3d 836, 840-44 (6th
Cir. 1994) (broadly interpreting the statute of limitations applicable to CERCLA cost recov-
ery actions); see also Watson, supra note 2, at 279-85; supra notes 220-23, 226-36 and
accompanying text.

278. See H.R. REP. No. 96-1016, pt. 1, at 17 (1980); S. REP. No. 96-848, at 36-37
(1980); see also Watson, supra note 2, at 271-72, 290.

279. See Mex. Feed & Seed, 980 F.2d at 487; see also Rosenberg, supra note 13, at
432,462.

280. See Mex. Feed & Seed, 980 F.2d at 487; see also Rosenberg, supra note 13, at
432, 462.

281. See Mex. Feed & Seed, 980 F.2d at 487; see also Rosenberg, supra note 13, at
432, 462.

282. See, e.g., United States v. Carolina Transformer Co., 978 F.2d 832, 836-38 (4th
Cir. 1992); Anspec Co. v. Johnson Controls, Inc., 922 F.2d 1240, 125-476 (6th Cir. 1991);
see also Watson, supra note 2, at 280-8 1.
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scope of liability through the invocation of the substantial continuity excep-
tion.283 In fact, the application of federal common law today would effec-
tively limit the breadth of liability that would have otherwise been achieved
through the application of state corporate law in Fifth Exception States.2 84

Even when applied in Majority States, the federal common law would be
ineffective in providing a more expansive set of CERCLA liability stan-
dards.285 Therefore, the remedial purpose canon can only be realized
through the application of state corporate law in Fifth Exception States.286

The choice between federal common law and state corporate law be-
comes moot in circuits that consist exclusively of Majority States.287 In
those circuits, application of either choice of law would result in substan-

288tially the same liability standard-that of the four traditional exceptions.
However, those circuits that encompass Fifth Exception States can only
truly effectuate the remedial purpose canon through the application of state
corporate law.289 To do so would effectively broaden the level of CERCLA
liability in those Fifth Exception States within its jurisdiction290 and leave,

283. See New York v. Nat'l Serv. Indus., Inc. (Nat'l Serv. Indus. 1), 352 F.3d 682,
685-87 (2d Cir. 2003); Atchison, Topeka, & Santa Fe Ry. Co. v. Brown & Bryant, Inc. (At-
chison II), 159 F.3d 358, 364 (9th Cir. 1998).

284. See Nat'l Serv. Indus. 1, 352 F.3d at 685-87; Atchison 11, 159 F.3d at 364; Kae-
ser & Blair, Inc. v. Willens, 845 F. Supp. 1228, 1233 (N.D. I11. 1993); City Envtl., Inc. v.
U.S. Chem. Co., 814 F. Supp. 624, 637-38 (E.D. Mich. 1993); Andrews v. John E. Smith's
Sons Co., 369 So. 2d 781, 785-86 (Ala. 1979); Savage Arms, Inc. v. W. Auto Supply Co., 18
P.3d 49, 55 (Alaska 2001); Hoppa v. Schermerhorn & Co., 630 N.E.2d 1042, 1046 (Ill. App.
Ct. 1994); Turner v. Bituminous Cas. Co., 244 N.W.2d 873, 882 (Mich. 1976).

285. See Nat'l Serv. Indus. I, 352 F.3d at 685-87; Atchison 11, 159 F.3d at 364; Nis-
sen Corp. v. Miller, 594 A.2d 564, 573 (Md. 1991); Niccum v. Hydra Tool Corp., 438
N.W.2d 96, 99 (Minn. 1989); Downtowner, Inc. v. Acrometal Prods., Inc., 347 N.W.2d 118,
124 (N.D. 1984); 10 FLETCHER ETAL., supra note 21, § 4892.75 n.11.

286. Andrews, 369 So. 2d at 785-86; Savage Arms, 18 P.3d at 55; Hoppa, 630 N.E.2d
at 1046; Kaeser, 845 F. Supp. at 1233; Turner, 244 N.W.2d at 882; City Envtl., 814 F. Supp.
at 637-38; see also Watson, supra note 2, at 230.

287. See Nat'l Serv. Indus. 1, 352 F.3d at 685-87; Atchison II, 159 F.3d at 364; Nis-
sen, 594 A.2d at 573; Niccum, 438 N.W.2d at 99; Downtowner, 347 N.W.2d at 124; 10
FLETCHER ET AL., supra note 21, § 4892.75 n. 11; Rosenberg, supra note 13 at 430.

288. See Nat'! Serv. Indus. I, 352 F.3d at 685-87; Atchison 11, 159 F.3d at 364; Nis-
sen, 594 A.2d at 573; Niccum, 438 N.W.2d at 99; Downtowner, 347 N.W.2d at 124; 10
FLETCHER ET AL., supra note 21, § 4892.75 n. 11; see also Rosenberg, supra note 13, at 430.

289. Andrews, 369 So. 2d at 785-86; Savage Arms, 18 P.3d at 55; Hoppa, 630 N.E.2d
at 1046; Kaeser, 845 F. Supp. at 1233; Turner, 244 N.W.2d at 882; City Envtl., 814 F. Supp.
at 637-38; see also Watson, supra note 2, at 230.

290. See Kaeser, 845 F. Supp. at 1233; City Envtl., 814 F. Supp. at 637-38; Andrews,
369 So. 2d at 785-86; Savage Arms, 18 P.3d at 55; Hoppa, 630 N.E.2d at 1046; Turner, 244
N.W.2d at 882.
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but not limit, the current level of liability applied in Majority States.291

Thus, circuits which encompass Fifth Exception States should, in further-
ance of the remedial purpose canon, invoke state corporate law for the reso-
lution of CERCLA liability issues.292

IX. APPLICATION: WHAT THIS MEANS FOR THE SEVENTH CIRCUIT

The United States Court of Appeals for the Seventh Circuit encom-
passes the states of Illinois, Indiana, and Wisconsin. Illinois has incorpo-
rated the substantial continuity exception into its state personal injury and
corporate contract laws.293 Thus, the application of the federal common law
in the Seventh Circuit would effectively limit the breadth of successor li-
ability in Illinois by circumventing the application of the substantial conti-
nuity exception that would have otherwise applied under state law. 294 The
Seventh Circuit has issued a decision in which it discusses the choice of law
question, but issues no determinative position on the issue.295 Nonetheless,
the Seventh Circuit should issue a choice-of-law decision by following the
long line of precedent that provides for the application of the remedial pur-

296pose canon to CERCLA liability issues.
If the Seventh Circuit chooses to apply the federal common law, the

four traditional exceptions will be the only standards for invoking successor
liability in all three states.2 97 Alternatively, if the Seventh Circuit applies
state corporate law in each respective state, then the four traditional excep-
tions will be employed in all three states; however, liability would be ex-

291. See Nat'7 Serv. Indus. I, 352 F.3d at 685-87; Atchison 11, 159 F.3d at 364; Nis-
sen, 594 A.2d at 573; Niccum, 438 N.W.2d at 99; Downtowner, 347 N.W.2d at 124; 10
FLETCHER ET AL., supra note 21, § 4892.75 n. 11; see also Rosenberg, supra note 13, at 430.

292. See Kaeser, 845 F. Supp. at 1233; City Envtl., 814 F. Supp. at 637-38; Andrews,
369 So. 2d at 785-86; Savage Arms, 18 P.3d at 55; Hoppa, 630 N.E.2d at 1046; Turner, 244
N.W.2d at 882; see also Watson, supra note 2, at 230.

293. See Kaeser, 845 F. Supp. at 1233; Hoppa, 630 N.E.2d at 1046.
294. See Kaeser, 845 F. Supp. at 1233; Hoppa, 630 N.E.2d at 1046; see also Rosen-

berg, supra note 13, at 430.
295. N. Shore Gas Co. v. Salomon, Inc., 152 F.3d 642, 650-51 (7th Cir. 1998).
296. See, e.g., Kelley ex. rel. State of Mich. v. E.I. duPont de Nemours & Co., 786 F.

Supp. 1268, 1277 (E.D. Mich. 1992), aff'd, 17 F.3d 836, 840-44 (6th Cir. 1994) (interpreting
the statute of limitations applicable to CERCLA cost recovery actions broadly); United
States v. Mex. Feed & Seed Co., 980 F.2d 478, 486-87 (8th Cir. 1992) (holding that succes-
sor corporations are subject to CERCLA liability provisions); United States v. Kayser-Roth
Corp., 910 F.2d 24, 26-27 (1st Cir. 1990) (finding parent corporations susceptible to liability
under the statutory provisions of "owners" and "operators"); see also Watson, supra note 2,
at 279-85; supra notes 220-23, 226-36 and accompanying text.

297. See New York v. Nat'l Serv. Indus., Inc. (Nat'l Serv. Indus. 1), 352 F.3d 682,
685-87 (2d Cir. 2003); Atchison, Topeka, & Santa Fe Ry. Co. v. Brown & Bryant, Inc.
(Atchison I1), 159 F.3d 358, 364 (9th Cir. 1998); see also Rosenberg, supra note 13, at 430.
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panded within Illinois, where the substantial continuity exception would
also be incorporated.298 In weighing the implications of applying each
choice of law against their consistency with the remedial purpose canon, it
becomes clear that applying state corporate law throughout the circuit
would best effectuate Congress's remedial intent.299 Therefore, the Seventh
Circuit should hold that corporate successor liability issues arising under
CERCLA are best resolved through the invocation of state corporate law
principles.00

X. CONCLUSION

The remedial purpose canon arose of out a desire to fully effectuate
the benefits of legislation designed to correct social, political, legal, and
environmental wrongs. CERCLA, created to protect innocent people from
the harmful dangers associated with exposure to hazardous waste sub-
stances, is the embodiment of a remedial statute. Therefore, CERCLA's
provisions, especially those allocating financial costs to responsible parties,
should be subject to broad interpretation and given the most expansive ap-
plication possible. Those circuits that encompass fifth exception states
within their jurisdiction are faced with the opportunity to give CERCLA
liability provisions a liberal application. By choosing to apply state corpo-
rate law in the context of CERCLA successor liability, these circuits will be
effectuating the broadest possible application of liability available at this
time. To do otherwise and apply federal common law would only serve to
limit the CERCLA liability provisions to the four traditional exceptions.
Therefore, circuit courts encompassing the Fifth Exception States, such as
the Seventh Circuit, should invoke state corporate law to resolve issues of
CERCLA successor liability so as to include the broader substantial liability
continuity exception wherever possible.

298. See Kaeser, 845 F. Supp. at 1233; Hoppa, 630 N.E.2d at 1046; see also Rosen-
berg, supra note 13, at 430.

299. See H.R. REP. No. 102-40, pt. 1, at 87 (1991) ("For more than a century, it has
been a widely accepted principle of American law that remedial statutes ... are to be
broadly construed."). Fifth Exception States invoke the substantial continuity exception in
addition to the four traditional exceptions to asset purchaser non-liability. See Kaeser, 845 F.
Supp. at 1233; City Envtl., Inc. v. U.S. Chem. Co., 814 F. Supp. 624, 637-38 (E.D. Mich.
1993); Andrews v. John E. Smith's Sons Co., 369 So. 2d 781, 785-86 (Ala. 1979); Savage
Arms, Inc. v. W. Auto Supply Co., 18 P.3d 49, 55 (Alaska 2001); Hoppa, 630 N.E.2d at
1046; Turner v. Bituminous Cas. Co., 244 N.W.2d 873, 882 (Mich. 1976). On the contrary,
the post-Bestfoods federal common law on successor liability is limited to the four tradi-
tional exceptions to asset purchaser non-liability. See Nat'l Serv. Indus. I, 352 F.3d at 685-
87; Atchison l, 159 F.3d at 364.

300. See Kaeser, 845 F. Supp. at 1233; Hoppa, 630 N.E.2d at 1046; see also Rosen-
berg, supra note 13, at 430; Watson, supra note 2, at 230, 272.
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