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ARTICLES

Avoiding a Lawyers’ Race to the Foreclosure Bottom: Some Advice to
Lawyers for Lenders and Borrowers on Their Roles in Foreclosure
Litigation
James Geoffrey Durham.........ccoceeeeeiiiiieiiiiiiieeeiee 419
Lawyers for lenders and borrowers are joining their clients in
questionable actions in foreclosure litigation as a massive number of
borrower defaults have led to a flood of lawsuits. This article de-
scribes some of the practices lawyers for lenders and borrowers
have undertaken in this race to the bottom likely rationalized by “the
ends justify the means” and “everyone else is doing it, why can’t I?”
It goes on to outline the minimum standards set by the rules of legal
ethics and to describe just what foreclosure lawyers should be doing.
The lessons are not new, but the foreclosure crisis highlights the
need to revisit them.

Collateral Matters: Housing Code Compliance in the Mortgage Crisis

Kermit J. Lind.....oooeeiieeie e 445

This article begins by describing the paradigm shift in mortgage
loan servicing produced over the past two decades by securitization
and exotic financing products using residential property for collat-
eral. It shows how current mortgage servicing and debt collection
practices ignore mortgage collateral and renders conventional
housing code compliance procedures obsolete. It then suggests that
new strategic thinking is needed to redesign and retool code compli-
ance processes. Residential neighborhoods and communities need to
protect themselves against the wanton lending and servicing prac-
tices produced in the wake of the mortgage disaster. There is still
immanent disaster not only from the new financial practices but also
from some of the policies and programs initiated at the national
level to protect big financial institutions from the consequences of
their mortgage madness.
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COMMENTS

Pawing Their Way to the Supreme Court: The Evidence Required to
Prove a Narcotic Detection Dog’s Reliability
Monica Fazekas........ccuvvuiiiiiiiiiiiiiiiee e 473

Historically, courts have given great deference to the anatomical
scent detectors from which the canine’s heightened sense of smell
derives. In 2005, the Supreme Court supported this position and held
that a drug detection dog’s sniff did not constitute a search under
the Fourth Amendment. The Court partially based its reasoning on
the classification of the dog sniff as sui generis. With this holding,
courts began admitting evidence of a drug detection dog’s alert to
narcotics to constitute the requisite probable cause for an officer’s
search. Virtually every circuit allows a canine alert to establish such
probable cause by presenting the bare minimum of evidence that
demonstrates the drug dog is reliable. This evidence must merely
state the canine is “trained” and “certified.” Despite the overarch-
ing support federal appellate courts have for this position, state
courts have begun to hold in favor of a much more assiduous method
that is based on more detailed, objective evidence. These courts have
held that evidence of the canine’s training and certification, an
explanation of that certification, recertification records, field per-
formance records, and evidence of the handler’s training are re-
quired in order to establish the canine’s reliability. This Comment
argues that if the drug detection dog that alerts to the scent of
narcotics is unreliable, the court determining whether or not that
dog constituted probable cause for the officer’s search could not be
aware of the dog’s unreliability without the objective evidence that
state courts require. As such, these courts risk an unnecessary
invasion of an individual’s privacy by allowing unreliable drug dogs
to constitute probable cause in a search that, without the dog’s alert,
would otherwise be a suspicion-less, warrantless, unconsented, and
otherwise unlawful Fourth Amendment search. This Comment
concludes by advocating for the totality of the circumstances re-
quirement in order to ensure the constitutionality of searches inci-
dent to a canine’s alert to the scent of narcotics.

Then I Saw the Contract, Now I’m A Believer: Why “Concept Groups”
are “Works for Hire” and Cannot Invoke Statutory Termination Rights
After 2013

Daniel POTTET ......cccoviiiiiiiiiietcteeceete e 507
The year 2013 will mark the first opportunity for musicians to
exercise the copyright assignment termination rights granted by §
203 of the Copyright Act of 1976. In theory, exercising these termi-
nation rights will allow artists to reclaim the rights to their songs
and albums which they had to assign to the various record compa-
nies as a means of recording, publishing, and selling their music.
Artists that invest their creativity, musical talent, and time into
making a successful record deserve to ultimately reap the benefits
that flow from that success. On the other hand, artists that merely
record songs written by others, dress and perform the way others
direct them to, and have limited musical talent to contribute to the
record, in most instances, do not deserve to reap the benefits that
flow from that record’s success. This Comment argues that the latter
category of artists, commonly referred to as ‘“concept groups,”
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should not be allowed to exercise the statutory termination rights to
reclaim the rights to the songs they recorded. Through examination
of the Congressional intent behind the Copyright Act of 1976,
common law agency principles, federal case law, and other schol-
arly work from the field, this comment urges courts to prevent artists

classified as “concept groups” from exercising these termination
rights.

v



Volume 32

Managing Editor
Amber Michlig

Research Editor
Kathryn Williams

Lead Articles Editors
Edward Boula
Rebecca Kopps
Theodore Richgels

Ibrahim Ali
Gerald Connor
Larson Dunn

Robert Bigelow
Russell Crull
Arielle Denis
Matthew DePaz
Andrew Doyle
Monica Fazekas
Elizabeth George
Dorota Gibala

NORTHERN ILLINOIS UNIVERSITY
LAW REVIEW

Summer 2012

BOARD OF EDITORS

Editor-in-Chief
Trisha Chokshi

Online Articles Editor
Robert Tomei

ASSISTANT EDITORS

Lindsey Firnbach
Karen Lewis
Stephanie Mann
Jeremy Nauman

STAFF

Valerie Goode
Samantha Hardt
Meggie Hogan
Spencer Langford
Jeffrey Marx
Seth McClure
Anne McLean

FACULTY ADVISORS

Number 3

Symposium Editor
Colby Hathaway

External Publications Editor
Patricia Ruiz

Notes and Comments Editors
Justin Byrd

Joseph Pumilia

Brad Stewart

Daniel Nunney
Judith Soto
Bryan Thompson

Michael Meyers
William C. Obuchowski
Dan Porter

Bryant Storm

Steve Varel

William Wojnarowski
Jeffrey Zanchelli

Kevin Zickterman

Dean Jennifer Rosato & Professor Robert Jones

Special thanks to Lynne Smith, Christina Raguse, Barbara Manning, Pamela Sampson, Julie Mahoney-
Krzyzek, Ben Carlson, John Austin, and Therese Clarke Arado for administrative and support purposes.

Member, National Conference of Law Reviews



John G. Peters, Ph.D.,

Northern Illinois University
College of Law

General Administration

President

Raymond W. Alden III, Ph.D., Executive Vice President and Provost
Eddie R. Williams, Ph.D., Vice President, Business and Finance, and Chief of Operations

College of Law Administration

Jennifer Rosato, Dean, Professor

David Gaebler, Associate Dean, Associate Professor

Leonard B. Mandell, Associate Dean for Student Services

John R. Austin, Director of Law Library, Associate Professor
Melody Mitchell, Director of Alumni Events and Public Relations
Jacob Imm, Assistant Director of Alumni Events and Public Relations/Web
Communications Administrator

Greg Anderson, Director of Career Opportunities and Development

Christina Raguse, Director of the Office of Budget and Records
Julie Mahoney-Krzyzek, Office of Budget and Records Office Manager

James J. Alfini
Elvia Arriola

John R. Austin
Paul J. Cain
Kathleen L. Coles
Mark W. Cordes
Marc D. Falkoff
David B. Gaebler
Leona S. Green
Christopher T. Hines
Jeanna L. Hunter
Robert Jones
Yolanda M. King
Guadalupe T. Luna
Elsa M. Miller
Malcolm L. Morris
Jay R. Naftzger
Jeffrey A. Parness
Daniel S. Reynolds
Laurel Rigertas
Jennifer L. Rosato

College of Law Faculty

Professor Emeritus
Professor

Director of Law Library & Associate Professor

Supervising Attorney
Associate Professor
Professor

Associate Professor

Associate Dean & Associate Professor

Associate Professor
Assistant Professor
Instructor
Associate Professor
Assistant Professor
Professor
Instructor
Professor

Practitioner-in-Residence

vi.

Professor Emeritus
Associate Professor
Associate Professor

Dean & Professor



Lawrence Schlam Professor

Lorraine A. Schmall Professor
Daniel M. Schneider Professor
Gordon B. Shneider Professor Emeritus
Meredith Stange Instructor
Morse Tan Associate Professor
David H. Taylor Director of Skills Training & Presidential Teaching Professor
Wendy Vaughn Staff Attorney
John A. Walton Associate Professor
Amy Windman Assistant Professor

College of Law Library Faculty

John R. Austin, B.A., M.L.S., ].D.
Director of Law Library, Associate Professor

Gary L. Vander Meer, B.A., M.L.S., M.A.P.A.
Associate Director of Law Library, Technical Services Librarian, Associate Professor

Therese A. Clarke Arado, B.B.A., J.D., M.L.S.
Instructional Services/Reference Librarian, Associate Professor

Sharon L. Nelson, B.A., M.S.
Assistant Technical Services and Systems Librarian, Assistant Professor

Benjamin E. Carlson, B.A., M.L.L.S., ].D.
Research & Instructional Services Librarian, Assistant Professor

Vii.



The NORTHERN ILLINOIS UNIVERSITY LAW REVIEW (ISSN 0734-1490) is published tri-annually by
the students of the Northern Illinois University College of Law, DeKalb, Illinois 60115-2854.

Manuscripts offered for publication in the Northern Illinois University Law Review must be typed
and double-spaced with footnotes. All citations must conform to The Bluebook: A Uniform System of
Citation (19th ed. 2010), a Harvard Law Review publication. Manuscripts should be sent to the attention
of the Editor-in-Chief, Northern Illinois University Law Review, DeKalb, Illinois 60115-2854.
Manuscripts will not be returned unless specifically requested.

Comments and suggestions regarding the content of this publication are invited.

Cite as N. ILL. U. L. REV. (2012)
Copyright © 2012 Board of Trustees,
for Northern Illinois University

Subscriptions are considered to be continuous and, absent receipt of notice to the contrary, will be
renewed automatically each year. Law Review subscription price: $28.00 per volume; $9.00 per Issues;
$10.00 per Symposium Issue. Correspondence related to subscriptions should be addressed to:

Managing Editor
Northern Illinois University Law Review
DeKalb, Illinois 60115-2854

Correspondence related to back issues should be addressed to:

William S. Hein & Co., Inc.
1285 Main Street
Buffalo, New York 14209

The ideas expressed in the Law Review are those of the various authors and do not necessarily
represent the viewpoint of the Law Review, the faculty, or the administration of Northern Illinois
University College of Law.

COPYRIGHT POLICY

Except as otherwise provided, the author of each article in this issue has granted permission for copies of
the article to be made available for classroom use provided that: (1) copies of the article are distributed at
or below cost, (2) the author and the Northern Illinois University Law Review are identified clearly on the
copies, (3) proper notice of copyrights are affixed to each copy, and (4) the Northern Illinois University
Law Review is notified of its use.

Northern Illinois University is an equal opportunity institution and does not discriminate on the basis of
race, color, religion, sex, age, marital status, national origin, disability, or status as a disabled or Vietnam-
era veteran. The Constitution and Bylaws of Northern Illinois University afford equal treatment regardless
of political views or affiliation, and sexual orientation.

viil.






ANNOUNCEMENT

We have acquired the entire
back stock, reprint, and
microform rights to the

NORTHERN ILLINOIS UNIVERSITY
LAW REVIEW

Complete sets to date

are now available. We

can also furnish single
volumes and issues.

WILLIAM S. HEIN & CO., INC.
1285 MAIN STREET
BUFFALO, NEW YORK 14209




	Vol. 32, no. 3, Summer 2012: Table of Contents and Masthead
	Recommended Citation

	tmp.1654726683.pdf.hrJH1

